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PREFACE 


THiS@repoert 1s a “Study “in“ the power of words to 
Maimesanda what 16.15 that 4 civilized society can 
do about it. Not every abuse of human communica- 
taonwecan or shouddbelscont rolled by law or cus- 
tom. Bie every society from time to: time draws 
lines at the point at where the intolerable and 
the impermissable coincide. lnena, free. SOCTeLy 
Such aS our own, where the privilege of speech 
can induce ideas that may change the very order 
itself, there is a bias weighed heavily in favour 
of the maximum of rhetoric whatever the cost and 
CGnrcequences. “BUS Chat bias «stops this side of 
iijuneeco, the. COMMUNLTEY Atselft and: to: individual 
members or identifiable groups innocently caught 
In verbal crossfire that goes beyond legitimate 
debate. 


An effort 1s made here to reexamine, therefore, 
the perimeters of permissible argument in a world 
more eaSily persuaded than before because the 
means of transmission are so persuaSive. Biv 
OILS ans: also, a “world, aware (of the perils “of 
falsehood disguised as facts and conspirators 
eroding the community's integrity through preten- 
ding that conspiracies from elsewhere now justify 
verbal assaults -= ‘the non-facts “and “the non- 
truths of prejudice rand slander. 


Hate is as old as man and doubtless as durable. 
TH1S "Repo re texploresswhati1t is ethat a community 
can do to lessen some of man's intolerance and 
BOMPEOSCEI be its: gross exploitation.+ 


1 Memorian co. ene Minister of Justice ‘of the 
Special Committee on Hate Propaganda in 
Canada 
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OPENING REMARKS 


In September,, 1983,..the. Minister .of.Justices:and .Attorney 
General of Ontario asked me to Submit a written study and 
analysis of. possible legislation and. other responses: «to 
the problem of group defamation, to attempt to clarify ,t,he 
TeGaiecanvwsOCclal 15SUCS -invVolved, ‘and to define, if that 
were possible, the various legislative and non-legislative 
alternatives open to the Provincial Government, together 
with their advantages or disadvantages. Like any problem 
pertinent to contemporary government, the task could not 
be easy: the complexities and. obstacles to framing a 
positive and intelligent response to a great social evil 
written within our democratic system .were. and remain 
formidable. However, ist is a worthy challenge and 
herewlene! supmiGenot. so mucha, {report iaSs.a Study, ‘fe 
eeameseuave i becalse 1ts ‘primary “concern 1s, not... woo 
procedures, legal mechanisms, or external reforms. Ler as 
ROLwuameecChpical  studv. though it. .does, not, neglect. what 
mrantebe .done,srather. it deals with policy. and, principle, 
What is at stake is inherent human dignity, wherein, if 
TmeOlmaciLizens. .are. not accorded. the .treatment .of 


ih 


equals,~ the centre falls apart. 


1 See Ronald Dworkin,. Taking. Rights. Seriously, Harvard 
University Press (1977) Chapter 7 and Chapter ll: 


"Liberty and Liberalism". 


Therefore, although I spoke to many groups and individuals 
to gain necessary background information and to test 
informed opinions on possible alternatives, I conducted no 
exhaustive research into present instances of the problem. 

Besides this has been done again and again; the persisting 


areficultves’-continue™’'to “rester*tand “are ‘only “too> well 


known. 


Again "I ~shail’ address~the "question ”of Che-role and UtHlity 
of *“*Law"- as’"a’‘legrtimate-‘or ~illegrtimate™” tnsetrument “In 
this area of social conflict elSewhere in this submission, 
letting ve’ be sald? * fromthe “Outset sthat “lb <no lew i core 


not only legitimate but in principle necesSary. 


I “do not advocate the banning of hate-mongering groups as 
such, “AS che “United ~"Nations. Calls “ior, and eioce iuee 
because the provincial government probably has not the 


power to do so. 


At-*this” beginning, I "swrmise “Ghat the focal point of tic 
research might "be>*on nottons “of "superiority" *=— "superior 
races. Some” jurisdictions have legislated in part by this 
route, DUC While Not LA” any Way discounting ctCnis approach, 
still it seemed more to the~point™*to “place “the” primary 
emphasis on the core, namely, vilification _onm.idiscerinia 


nation per se, based on racial and religious hatred. 
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True, under and through the recommendations of the Cohen 


Somos Onee( Report tou lthe #Minister atof AJustice*’.of -the 
Special Committee on Hate Propaganda in Canada) of 1965 
Whose. Pretace, Ioinave AincorporatedGainto this Report, the 
Criminal Code was amended, firstly, to bring Canada within 
t he terms of several United Nations conventions, 
particularly :with regard to genocide and the’ propagation 
Sivelacualyisupervorities\ or “racialehatirvreds in the world; 
andsstnen ,-Pimore:t centrally, CO MaddressPpathe wpersistent 
domestic disease. No one, on grounds of legitimate free 
Speccn or sany tother ratbionale;!. cant possiblye take.assue 
Witte penalavor mother ilequslation against the advocacy -of 
Genoc der eatrat, a. surely W mustuebe jonesaform of, speech or 
eonducemuelan, On any Ci Vidlized norm,. must, be. abrogated :ab 
sh ebidiene ier tie vsi) hdtredyiwathhea vengence; bute “other 
Giserrminautons:y lead» tovrandsifoster ort;,sJtalthough:s other 
considerations and discriminations also obtain which we 


shall bring forward. 


But the Cri mona I Code > provisions (Section Zool) 5. in 
practice, have been seen by various provincial attorneys 
general’ and@ many interested others, as fallible,. deficient 
Or inadequate “inviactual ‘applarcation {because sof the heavy 
onus Of proof placed on the Crown and the numerous almost 
INsuberawle:  cdetences ‘erected; :. largely: toi “protect — one 
conception of freedom of expression, Presently, the 


S@€celons “in| question are under surveillance in Ottawa, 





With an eye to possible amendment. In any event, the use 
Of the criminal law May. not “bes the 7 Only SOs. hegmoea. 
instrument in all circumstances to confront or redress the 
evil; particularly | because .Grimineal SancELonesnay cen 
context, be a sledge hammer (although racial or religious 
Vilification is Seldom a Li y)3) and secondary. Decals cea 
Civil mode of dealing with the problem may well have more 
point and efficacy, depending on the nature of Ghe cace: 
Neither need be ruled out -- either might be an "answer", 
In numerous instances under our law, they have been taken 


to Supplement one another, rather than as contradictories. 


We, all of us, however saintly or blank we may be, knowing- 
Ly Or mostly -Tanorancly, entertain "and nurcure. nunerous 
animuses and prejudices, including usually “some racial 


VILEUS Or. <anciner.. Usually we are not rabid, nor the 


passion virulent; still it lurks just beneath the skin and 


in certain circumStances social or economic, tends to 
erupt in periodic lunacies. We are not overly willing to 
admit that even to ourselves. Law, besides its punitive 
and deterrent functions, which are most stressed in our 
society, has ,mgore importantly «an instructive, develon— 
mental, .andi.sociall Zing stunce10n sin settuinomerillenritameancica 
code. of conduct for what 1S and. becomes .acceptable. civil 


behaviour: as, Plato “said, law basically has. a primarisy 
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pedagogic’ function not ~a'~punishing one: The always 
present, waxing and waning, sore of social and religious 
malicewneed® not, and should not, wait@upon avirulent ‘out - 
break, upon a "clear and present danger", by a so-called 
benign’ neglect reaching toward-condonation, *before timely 
action is taken. We need not be, nor does the Law need to 
De "so ecompilacent?h'or: indulgent asmitoy adopt’ a» prime test” of 
physical violence or give the appearance of, at least, 
ilplitces sapprovaleetuntil something irreparable happens. 
Thee target “group” of! potentival\°or’ mntended victims is" on 
Poseoude Ventricled)*ol "protection, Inotivonly against actual 
puycrcal- -Vaolence;’bue Vagainst “calumny; ‘fear’ and *threat 


which infects and diminishes their lives. 


jommcany) NOrwwi lls by targquethat the Paws is ‘the-*whore 
answer. Aa news “Pisereut ional? —=*"socima) “ropenness 1S 
necessary 2to- which’? Maw)’ can’ “materially” contrrbpute; a 
beCcognVuLlon that Chestreaction- ofthe ®wWictim. has’ tpefitical 
as = 'wellay ast) social’ dimensions® in’ terms'?of  ‘aveniwies’’ to 


Dartrecipatitom and’ distri bat rons vot wealth 


1 Forneurstance’ intan article in Chiety’s* Law Vovurnal in 
eo6r/ a ¥oag ey 23i0i2 ,2 ft heschHonourable- Mark! 9MacGiiitgan: cited 
the effect on the attitude of ‘southern’ white parents 
on Sendingiteheire childreny to ischools wrth? coloured 
children. in, the 1963: poll 61% “opposed: with only 
Soe ite avour. "BUtL in the space of just twoyears. a 
dramaticwicihange™ took’ place’ tunderP "the +ampact/"of the 
new law -- or at least, the new implementation of the 
CMe paw Nand Yaleli9o5 Tpoll +found “that .only’ 37327 opposed 
scnool@inteqration and "62% would: accept ‘it." 









We might» also.be reminded,.that our cultune 4) has mipneiured 


historically an ethnocentric white bias, which devalues 






those of other peoples, many of which stress and live 






precious truths’ relatively unknown to us. However that 






may be, almost as hu Gt£a) as overt attacks upon 






minorities, is their perception that their fellows do not 






care;. that, they..;are,,abandoned, sto -theirasfatess that. «no 






protection is forthcoming from their own government. 














In this area, aS in So many others, in matters of race and 


religion,;.and, ine group , «relationships, bathe jpnostrumse sof 





yesterday make little sense. Speaking of class actions Th 
and the prejudice. 4in | olronlawa-against group, proceedings 


generally, the Law Reform Commmission stigmatizes an | 





excessive individualism as follows: 


TO a conSiderable extent however this perspec- HL 
tive of our place in society is today somewhat | 
outdated -- an anachronism often more a reflec- "7 
won (Of Pinostalgqual than=e rearity, Individual i! 





notions; of .our .capacity);to, assert and protect 

our sc legal rightsaby2acting alone were, or course ; 
never entirely in accordance with the often Te 
harsipfacts.©§ iMoreoven, 1th si thardily ? revoluriron= 
ary to suggest that we have never had such com- 

prehensive legal protection as we enjoy today. ie 
But the mere cataloguing of legal rights reveals ! 
only? fone. part’ ofPithe *story -tand* masks) another. 










Socwalj,s ;economic;, ;polijticak, qand) othereachanges — 
in our society -- telescoped as they have been i 
into a brief period of time -- have radically 





affected) cours fabilityn sate | pireswescoursn'goads* yan 
isolation. 











Not Surprisingly, it is the development of a 
highly complex, interdependent society that has | 
impeded the capacity of each person to vindicate Ll! 
FAghe Sy 






his legal No longer are we faced with 
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on lived yao 2 iSingl e eriindivasdual > or oesmalNle business 
against whom we have some grievance. Trite as 
the observation necessarily HS, it bears 
emphasizing that we live in a corporate society, 
characterised by mass manufacturing, mass 
promotion, and mass consumption. The production 
and dissemination of goods and services are now 
largely the concern of major COrpOrat tons, 
international conglomerates, and big Government, 
whose many and diverse activities necessarily 
affect large numbers of persons in virtually all 
aspeons, of their “Lives. lnevitaoly, (dramatr1i¢ 
changes in production, promotion and consumption 
have given rise to what may be called "mass 
WEOng*ho=- ‘that iviis,seinjurydops damageiatos;mdany 
persons Caused by the same or very similar sets 
of circumstances, l 


Freedoms, becomes! as, fetashyywhenre, batter; unfiireedoms,! are 
tht liekeasupon sinnocents andifvulne rable “others. instead: of 
being an instrument or means of liberation from numerous 
denials» ands-oppressions)-- a waydto,setruth and mercyior at 


becomes an excuse to do nothing. 


DHiGU SePatiedead catches; ata!) preval entsm mianationy {| attutudé [sas 
"pretentious make-believe that Canada (or Ontario) is free 


Of shacismiand macial problems|thateplague; owhern countries’: 


Kenneth McNaught, Med his awoRkisentrbtledic "VrolLence cin 
Canadianw History.an Characters. andy~Ci.pcumstance: , Essayiorn 


Hono ot sDonaddsaGrants.aCneighton"«(1d910).stekhs as,ndtilife cour 


1 Beene CpoOrt..0nn+sClass4 jACtLONS pe GOntarhore Law Ref orm 
Commission Volume l, page 3. 











Canadian» history! “teaches usvuSanything ,911t*as *that "racist 
doctrine contains more potential violence than any other 


socralapoliticalinotronats 


If our vaunted policies on multi-culturalism are to amount 


to much, this issue must be dealt with forthrightly and 
frontally, not by the "knee-jerk reaction" Patel talks 
about, "The present ad hoc ‘fire brigade' approach will 
not be sufficient to stem the tide; we may be already 
locking ourselves into’ the unhappy ‘and futile” process of 
merely reacting in the knee-jerk fashion instead of pre- 
venting, of Wdoang 'stootrlret ler? too late instead of 
anticipating and ensuring the problems do not occur", 
and ‘not >ibyi baw ‘alone “but through structirval* changes 


wherein law has an essential place. 


Finally, we live in a mass age. Under both heads of our 
Study, © Defanat zon tand *Groups,©" Che**impact,’ ’-f om “ qo0d* “on 
evil, of contemporary technology has to be taken into 
account!’ “The 'rea@diness*withy which mili ons "can be “ceacned 
with messages of every kind is a changed circumstance of 
importance. Rad107"°television;, “motion” ‘pictures; ana” "the 


pervasiveness of print are new elements in the twentieth 









Dhiru Patel, WWeatung--wren1ncerraciais com rict: 
Policy Alternatives", page 40. 















Page 9 





Cist : 
century which the classic Supporters of free speech never 


the 
haidseto «reckon iwit:hks 


bunt This study has been divided into seven parts as follows: 


ks Part I Opening Remarks 
Bul Park LI Difficulties and Problems 
ady Pant, gil I Presuppositions 
of Pant «Ly. Existing Legislation 
re- Pettey, Posivive, Proposals 
Pant ay J Class Actions and Wording 


Part VII Final Remarks 





PAR tt 


DIFFICULTIES AND PROBLEMS 


It may be as well to outline some of the problems for: we 
shall never get even approximately the right answers un- 


less and until we ask the right questions, 


Let me tell you the problems are formidable, and at first 
Sight -- and may be the last one -- possibly insuperable, 


although°to®%raise your spirits), ardor not thank’ sor 


First)9, they are*"consertutironaly- “secondly, phitesopm cai, 
that ‘is, ‘having to’ do with’ freedom ‘and'natures?: tniedly, 
psychological) that “se concerning four “attrtudes ands rect 
drives and the gyrations of human nature, particularly as 


to the impact and meaning of law upon them. On this last 


point, let* me’ say that "IT am=neither “a’liberal'*-—"I do not 


think one assessment of the human condition aS wise as 
another, nor “that! goodness “typifies? that ‘condreron, **ner 
does’ ''rationality*'~-—"nor’lam Wiiar donseFvat ive’ -—~— —f=thotd 
human” possibility ’*slignhtly «higher'**Ghan ~'hamuta-? Sur ke. 


Fourthly, there is a host of legal conundrums. 


Sect 10n 1°: Constitutional 


In unitary states, constitutions present trying problems 


in terms of interpretation and administration; they know 








Mt We 


Ww 
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reele or the toils of ‘federal systems. The British North 
America Act is not only no exception but offers exceptional 


complexities. 


iP: "Property and Civil Rights" are supposedly a provin- 
Cia category Of power and legislative auG@horrey. 
However, an earlier interpretation of the “peace, order 
and good government clause (POGG)", the preamble of the 
section on exclusive federal jurisdiction (S.91l), has been 


held to govern general civil liberties.1 


2s Mores toy Che*point ‘now; * Section "91 (Z27))) acts. ‘as’ can 
almost absolute prohibition or restriction on any provin- 
Grarlselregrslation ) of” a’'criminal” nature or “colour; A 
Statute, which in terms of wording and intent, having to 
do with incitement to racial hatred, on the books of the 
Province of Manitoba since 1934 has been left useless for 
almost 40 years. Ttithas~ recent ly been - invalidated, 
because it does trench upon the federal criminal power 
which is deemed not just paramount but exclusive. Lf 
violence is to be counteracted, if the public peace is at 
StateceiMacermms Of riots or assaults or seditions or blas- 


phemies, or obscenities, either in fact or prospectively, 





uk poauuumeuavesrwouepee (Crey)) “EWVOS3S PNY sve R.- 299, 106 
Cee eGr7289. (But see, in modification, page 37 and 
Bor) 






























either intentioned, 





conspired about, or as "likely to give 
rise to ‘civil strife”, ‘then any provincial Teqreiacvon 
which impinges upon that area, will be either moot or 
almost certainly ultra vires. Certainly, the provinces 
retain what is called a quaSi-criminal legislating func- I 


Cion, “but “this has” applicawron “Only ih areas Wut Cimmate 


Clearly deemed to be within deSignated provincial juris- i 
recor n, He 
The “range Vol* the federal” criminal law const ttut ce wan vast [ln 


and rolling territory, which I “shall “only adverte ca sce 
wis —polne:. These potencies have been surveyed, weighed jit 


and investigated many times, more latterly, and with 





commendable skill, in the Cohen Report of 1965, to which I jin 
refer the interested reader and which will be _ found i 


Succinctly dealt with in Part IV on existing legislation. 


eI The present hate propaganda provisions of the 










Criminals Code of”'19/0 "which “sectrons’ fol lowed” upom che in 












1965 Cohen Study, iS a concerted attempt to deal with [rn 
Vituperative attacks on 


rel1gvous "and “raciar- groups, i | 
has not proven effective. We *writ* return "to 2ts Merives ln 


which are conSiderable at a later page; here 











and demerits, 








1¢ 1S enough -to “State that, as originally) envisaged, t LL 





See page 35 re Buzzanga and Durocher. 
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appeared storybew ia ~largely.) acceptable. .solution, . to;, the 
problem, although vigorously opposed by many CLT 


libertarians. 


4, The concept or conception of freedom of expression is 
theriprimessaifficulity,. We are "free" (as old Epictetus 
once said) to think what we will or like; we, I suppose, 
May rrgnteousiy ‘claim, “like Archie Bunker, ‘al right,“to Ybe 
prejudiced (an infantile state of mind); no one knows (not 
even ourselves often) the hatreds we harbour in ourselves 
and no civil law can enter there. Stall,ezanrp social -ters, 
OUGELOVer te sactSas0r,) exte rnalizations: or "Many... of ..them :-- 
Ehose VoOftywra. Malicious. naturey which .affect..the lives. “of 
others injuriously -- constitute the bulk of the offences 
Under shee Crimiunal. Code,.and “much jprovincial, legislation 
suchAms, Gisvi li .laberties. and. the? Libel .and Slander Acts. 
Everyone, except the odd anarchist, concedes that rights 
even While snot, relational) to. times..and.civilizations: .are 


H 


nevertheless not absolutes,~ nor are they abstractions. 


1 Article 29 of the Universal Declaration of Human 
Rights (December 1948) reads: 


pimevervyone has “duties to the community, in which 
alone the free and full development of his 
personality is possible. 


(2) In the exercise of his rights and freedoms, every- 
one -snallrpe, subject’ only ptos sucmelimitations Jas 
are determined by law solely for the purpose of 
securing “due’’ recognition “and respect ~“for- the 
rights and freedoms of others and of meeting the 
just requirements of morality, public order and 
the general welfare in a democratic society. 








Only persons are sacred; our rights, the right to freedom 






















of expression, as has been said earlier, bear conditions 
and connote responsibilities, and neither legitimize 
malice or license, nor permit subversions under the guise | 
of their assertion. Freedom of speech is not a Trojan 
Horse. There® ‘are ‘and’, must? be; for” civilsipeace, scl imata— 
tions upon it; and the question concerns, what are those 


limitations? 


What would be a defamation on an individual under the 
Libel and Slander Act of Ontario, would not, except under 
a very narrow application, be actionable if ‘propagated | 
against .a@ group. ‘Surely ”"this’ ‘1's’ a“curious' anomaly [in our 
civil law .explicable’~ only ‘on “historical ‘and "procedural 
grounds. To say that "all lawyers are thieves" is clearly 


not actionable in that no particular lawyer has been indi- 









cated, To’’say ‘that’ "al "biack™ lawyersi@in’ Torontorvyare 





thieves" very well may be actionable if there were only a 









few black lawyers. Of course the pertinent type of damage 





must be proven. So problems appear within solutions and 





we shall ‘give further’ attention ‘to’ thrs. aspect tinder Part 






V (Positive Proposals). 











Section 2: Philosophical 





Freedom 15. nwoG. solely {an IndvVvidgUawr *arreag.. It connotes 





edom 
“long 
Mize 
lise 
Ojan 
lita 


hose 
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responsibilities not just to myself, but since the self 
exists and only exists for its development and nurture in 
a world of others, who either oppose or assist me it al- 
most invariably involves those others. And their opposi- 
Pon boesnOru wholly negative for .it often, 1S, .a. positive 
condition of testing and experiment and growth, while the 
aoomotance oMay,..in. Circumstances, often, be ‘a jstunting 
PactOr elt “excessive or insistent. These things are not 
Simple, as are the shibboleths upon which our political 


destinies seem daily based. 


Freedom.iSs and must. be .restricted .in order to,,preserve 
freedom itself and the equal freedom of others; and 
Puirenet.s On the, ground of | justice as..in Adam, Smith. and 
Magee eat us. the vind vidual should be. restricted from 
exercising his freedom to the injury or detriment of other 
MenDeALSeuOrainis society .and «thirdly, on. .an, appeal, to 
Slit vee ule sO ely salusell,. seitnoer, won ~thesn.arounds. «of 
utility! as. contributing, to,.the. greatest.,general qood 
iWnacheelcesa. weak ground)..or on. deontological ..grounds, 


haa et Oue OO. Wath othe equaledignity,. and antegri ty. of 


1 Mortimer Adler, The Idea of Freedom (Doubleday) 1958 
This seems to me the best simple treatment of human 
freedom in all its diversity and interpretations. 
Adler sets out from 3 basic freedoms, and expands, 
Davtaaliyv, by a dialectic, the number, to 9... Basically 
because this paper is not, and cannot be, an analysis 
of the concept only two fundamental notions are used. 





everyone “in society 'as) participants in; andh cone mpueore 
to the common good, well being, coherence, strength, and 


general beneficence of everyone in that society. Hate 


propaganda directed against individuals in groups on social 


Or religious grounds offends against, and both in intention 
and in fact, seeks to destroy those harmonious relation- 
ships. It is wholly negative, or anyway, itS gravamen is 
wholly negative; it does not proceed by reasoned argument 
or founded fact, and 1£ 1t 1s pretended, as 1S siapoening 
in?) Greats Bretaiin Ptoisgiven asl "scientvEiveticor Ghopinrom 
veneer to its invective and’ directed vilification, then 
the tone, the measures called for and the veiled purposes 
are obvious enough. Obv10us tenough, tisay, 4CoOment rust sao 
judges and juries the determination of the ends being 
sought and who is being victimized and how. Tolerance in 
such circumstances iS intolerable towards those who 
practise Tt his form? of @luntolerances There’ exists. Voasic 
norms of internal decency and moral integrity on which 
societies are founded and suStained; if these are slighted 
orsiignored?; then SthatrvSeerety eraiis Foreiby @defatice wea 


founder. 


Be Whether the Canadian Charter of Rights and Freedoms 
Will or will not alter the legal position of the provinces 
iniidealang in), a4 civiloway. with defamation. law, ob with a 
possible law of groups in the area of the engendering and 


coimunication of hatred against social or religious groups 





pee! 
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remains a question. While, no doubt, the Charter would be 
used in any defence of anyone allegedly infringing such a 
PLOnIbition, either provincially or federally, either 
Criminally or civilly, the societal view that I have been 
outlining, has been gaining recognition in western society 
and has come to be seen aS an enhancement of everyone's 


liberties, as against the atomic anti-social view.2 


Section 32>) Psychological 


People irarsed in sand being in comfortable middle ‘class 
homes -- of whom I am one, but not always -- seem to have 
only a blunted sense of what racial insult and discrimina- 
tions do to the self-esteem, aspirations, and modes of 
Lupe OLeit he targeted individual. or, groups, and especially 
tost he children. Lti-ean woe wand 1S, too often devastating: 
they are treated as less than human, they are dehumanized. 

They react aggressively in anger, which usually only wor- 
Sens che Situation, frustrates the victim and drives the 
injury deeper; or sSupinely, they come to accept their 
SeagdmawiZatlon, as a .fated fact of life, with all the 


misery and degradation that that entails. 


1 See Roberto Mangaberia Unger, Knowledge and Politics, 
McMillan Free Press 1976, 





Complacency may be the chiefest obstacle to getting any- 


thing done, 


Or we turn to so-called counter-propaganda aS an anodyne. 
I suppose it has value as far as it goes, but it costs 
money; ib ‘Usually, 1S" Not *efficientiy “Or  ecElecurve.y 
carried out; it reaches too few and mostly the ones not 
needing it; it may even give some backhanded legitimacy to 


the thing it would eradicate. 


Or ‘we turn “to “educational” programmes, “the “schools “and 
seminars, public addresses and media resources of the 
Human Rights Commission. SO “Lar.” SO" g000g7,) DUG sadarier on 
many reasons, education has not in this or in other 


matters been the efficacious force that the Enlightenment 


expected it to be. Persuasion is, no doubt, the better 


way; but Prospero, with all his powers, never persuaded 
Caliban. Whether law is Supplementary to education or 


education to law, both must be resorted to and supported. 


In Section 2, on my "Presuppositions”, peninde this submic— 
sion, I will “attempt a tentative and Dayman"s version. at 


the causes of hate. 

















Section 4: Legal 

¥ 
Tiere as a, maze or labyrinth of other difficulties to be 
dealt with in the course of this paper. They are largely 


Olan uecmmiacal legal’ nature “and will be brought up and 


dealt with as we proceed, including: the questions of the 


definition and intricate machinery associated with class 
actions; what disposition there might or should be with 
respect to damages, general or exemplary, if any; the 
Cassandra perplexities of a flooding of the courts by such 
Caces costs, 1f. anys, the, impact »of. the, Charter: of Rights; 
the use of injunctions, if feasible or sensible; would a 
newee Onn Ole Civ sO .FOrt), action. aid. towards, a. solution; 
to what extent would penal sanctions stand up under 
Scrutiny; an expanded re-thought and revised Libel and 
Slander Act; a wider dimension given to Ontario Human 
Rights legislation; or possibly a mix of several available 
EOTMS.wOEL «act Lon. These are but a few of our now 


approaching difficulties. 











PART III 


PRESUPPOSITIONS 


Section 1: Freedom and Community 


Perhaps it would be just as well to outline as briefly as 
may be (a thing regrettably not usually done in legal or 
political papers) a few of the philosophical presupposi- 
tions or approaches herein. Such would seem to be only 
fair to the readers, in their or my own orientation, since 


in proposing new law and in issues of such profound social 


f ’ 
" 2 = 


implications, the next to beginning places of thought not 













only demand overt assertion but clarification. EC SOU k li 


ways of seeing the world that are at stake. 


i There are, at least, two schools of interpretation 
| 
a | . | i 
within the democratic tradition today concerning such li 


Matters as human rights, essential freedoms or liberties; 







notions of the good; hence, the better or worse forms of 





hence, the role 





society in which one would desire to live; 


and function of law. 
















a The first and prevalent conception argues for the 






following propositions, among others: 


- that freedom is an individualistic thing (the 






Crusoe concept); 








that in social affairs, self-determination 





represents the highest value; 





he 








- Wiel sor most wlaw) Cand. government). curtails 
freedom, or infringes on the individual freedom 
to do as he pleases (Hobbes); 

- hae law * 1S” a “primarhly “coercive. or Sanctioning 
notion; 

- that the less law the better if liberty is to be 
preserved; 

- that self-preservation, egotistic self-interest, 
Seem cavculatlvons 7 OL  iprivace, | penerit 2 .toO . the 
aqowigrading Of exclusion, of -Ehat of others: 

- Wiaceral ss brie, els. as tOrMsOLte Walrtare,. and in ‘war 


PHewstrong Preval). 


3°. From the point of view of the second school (which is 
nat Ort nrs paper)” "the above freedom appears largely 
negcaurvewand Wrresponsible:s 1 is a freedom from. or. in 
Spite’ of law, not a liberty won under and through law; the 
second view affirms and rejoices in society, friendship 
being the »spice ‘of life; law and ‘liberty are, seen in 
intention “and essence, as mutually supportive, although 
HOumMaLWayG SO «Infact Or practices "that far from being a 
licence, liberty connotes obligations to others and hence 
Seomonesec li, ,and-at times, sacrifices; that the "individual" 
Pomnotean tsolate, an “idiot”, as the Greeks called hin,, a 
self-seeker (not a seeking self), as against the "person" 
Who centres upon and lives in and with others, in an af- 


firmed interdependency. Society iS seen not aS a Sum or 




























aggregate of individuals, as a sort of mechanism, which is 


held together by an impersonal rule of law, an externally 


binding power, a sort of blind «chance —-= rather,  socirervy | | 
is an intended unity, where law is a minor but enriching A) 

I 
necessity on, the “way to personal realizations, AS a ie 


matter of Fact, nowadays, human beings and social 





relations are conceived almost, wholly (except for private, 
family or segregated "club". relations) in terms of power 
SENICCULES “OC One Sort, jOr Lanotnetl:, 1) LCenmeaiOn  aivay iioiisot in 
independent possessions ("my rights") as opposed to "being" In 
Or co-existences and mutually enriching interdependencies ‘ 


and co-operations. If individuals accept). tne benefics or } 





a society, they must also be prepared to assume the bur- 


| 
dens, and become "persons". in 





And so the following nostrums obtain: 







iy There iS no freedom without responsibilities; both 








| 
responsibilities to oneself, and more importantly respon- a 






sibilities to, one*s fellow men, This recognition defines Ie 





social meaning, and a commonwealth. 





MACULLEY, 








ve TO. PUL, Leb One Way, (‘Cheste neon Wrole,. [ne eli rst gris 











this: that the things common to all men are more important 





than the things peculiar to any men" 





(OLE ROGOxXY,, page, GU): 
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ce That so-called personal "rights" have a social dimen- 
S1ONn, in that "my rights" are reciprocally and contextually 
Pelaceqa to. "your rights” and, importantly, to our mutual 
responsibilities and hence that one individual's rights 
must not destroy another's. Freedom, like equality with 
WiroCtetemlousrnocrinsically allied, is an indivisible gar- 
ment, and both are central ‘ingredients Li, JUSt Lee. One 
higne, stOouwanrsccance, .“free speech", legally and logically 
cannot be asserted in such a way as to subvert or inhibit 
OL sabOru “che. equality of status, of. other citizens, espe- 


cially those who are weak or in a minority. 


4, OnemsopInvon 1S not as good as another (I. cannot 
argue this here); there are legitimate or illegitimate 
modes of speech; that laws could contribute to liberation 
and safeguard freedom rather than repress it; that one 
freedom may not rule out another; that the person (not the 
individual) is the ultimate value (that which the universe 
serves). Freedom, rights, or justice all contribute values 
(which are more "rational" than, Say, statistics) as com- 
POnents of, Or means to, the constitution. of a person and 
he or she is to the heart of their being, social, so that 


aspersonal ethic is ‘a social ethic. 


Our society does not presently fully recognize or acknow- 
ledge these values, precisely as social values, or only 


most inadequately in "group" terms, and therefore we have 





countenanced all sorts of discriminations, biases, supe- 
rioritieés; and ‘this’ enablesus to’ ‘resist taking  scepse to 
make real an equal’ concern and* ‘respect for “persons ‘as 
such; Nor* would’ I ‘use “the "term: “collectt ve" v== tnat cog 
1s a mechanical use, nor even "society", but only the term 
"communal: Further fVSer wrefuse Veo" cafts the “Race: ‘Ssture 
"literature" but propaganda. These things are not matters 
of taste or subjective belief -- degradations never are, 
they are readily observable injuries to many people out 


there. 


It 1s} “the “biirden.-of my proposals sto *counter "certain sapotrite 
of “overt: degradation, Laws’ "can “only 'goy so "far yn= Chas 
regard; they may not be able to enter the secret places of 
the heart; people will think whatever they desire. 


Insofar aS social viciousness and malice take external and 


explicit expression in certain defined areas of conduct, 


and certainly in racial ‘ones, where the vilified ‘group ‘or 
individual ‘by ‘reason “of "bi rth/"£or “causes'Vover® whichione 
has no control; and in religious belief where one's primal 
commitments in life stand at stake, some protection in the 
form. of legal ‘support has point, “and substance. These 
protected bodies themselves, of course, must also respect 


the Similar biological determinisms and faiths of others. 











ut 





We may be aS critical as we like about ideas; but about 
people we must be more circumspect -- we cannot ultimately 


judge the final meanings of another human being. 


Section, 23%; Bsychology,.” On ,Hate? 


While not wishing to turn my presuppositions into mere 
presumptions, I would attempt a few remarks on hatred and 
its origins, aS over the years and through hard experience 
and observation, it has gradually been disclosed to me as 


a layman sees it. 


i THenmnoppeswte Of love Wis; enot hate .--wyit.is4 fear. 
Mabred. comes, vasywuai tertiary tor, derivative passion, /-or 


emotional reaction from the rejection of love and of the 


tearmior  Toving.4,The fear, 1) amiconcerned*with, ‘takes: many 
forms: of being .utterly..alone,..uncared. for, abandoned, 
disposessed, abused, left in total isolation. LES eter 


deeply enough ..and for. long..enough, itinrankleso. into 
resentment, into hatred against whoever apparently causes 
Ubemanxietyworenimsecurity and dostness; It either emerges 
in a defensive rage of aggression or rebellion against the 
offender (who is uSually innocent, our fear being largely 
Meiusory)seor nES' a passive! withdrawal “or “conformity, or 


ompecechceds complacency or “submission; I think ofthe too 


do0d child’. 






















In’the “first” case, any fru'stratron" of (the #déestre: or toower 
over the other will only increase the hostility. Tins “ene 
second, the bitterness and desire to hurt will be masked 
insha nepressed’ revenge. Inenboth) "icasesye” normakanuman ! 
relations or communication become difficult and the ne- 


glected or ignored one often adopts an anti-social mode of 


egocentric behaviour. | 


: =a 


Py: The’ "fear. ‘of’ and) -for | oneself? rand'+one’ss) SG6Gurruyv~ and 
the’ “farlire “or trust, which “Irés. behind’ ‘and’ within? that } 
fear, 1S one "and the same as ‘the® fear of the’ other.’ The a 
impersonal other has caused it and that other deserves to i] 


be punished, perhaps to be murdered, at least in intention. 






Self-hatred and hatred of parents and siblings, and final- 






ly of other persons generally, are bred on the part of one 





who feels that he is not wanted or loved, and since it is 








painful tos hate, ooneselts ands tolepe cut) *o£ f° iy omemorna: 








human carings and friendship, one represses and secrets 







the pain and despair, the ‘guilt and the terror, and more 


or less pretends to an openess, even an affability, which 









he or she never really feels. Te, alloc shiierholtow vAdier 





much’ closer “than jsPreuaG, and ppart icnlary /irnt wane proround 






feelings of inferiority that are involved. 











Wer 


Mn, 





3ig Then a strange thing happens. The repressed hatred 
agalnsu a ther selliqieineliuctablyeaa tiransformsssinto saiocfear, 
hence a hatred of others; and to exorcize the demon, the 
anguish; the repressed, anger,.the venom:)is projected out 
upon "others, “any® convenizenterothers, bute’ since wa, basic 
courage is also lacking, against those: others, who are 
historically despised and rejected, those whom he believes 
are most vulnerable socially to assault, verbal or other- 
wise, with impunity. He t¥ooksmifor .andyl as: ournisocretyvons 
presently constituted,::\ceasily finds ‘a scapegoat, after 


which, he begins his rationalizations with a vengence. 


4% He or she becomes a member of a cult of power and 
force, and vaunts the self while despising that self. He 
or she calls for punitive measures always and in the first 
instance; fears “reprisals; worships power; incites, vio- 
lence, imagines enemieS everywhere, proceeds by detours; 
Shares nothing and fosters a basic misanthropy through all 
the smiles; %treats others’ as objects or instruments, as 
Dress Ppecisslifemto ibe both toolvashority jande<ofo £leeting 
Vanut y;oCLorces Jas ,lwayosgin: rseeks tbo dominate,dot hers;) is 
OPten Mex hatha ta onstic mito lattractosattent:1ons1o1 ss never! oto 
blame; nurtures 100 prejudices; is bellicose, thinks all 
Pxiseence 1s a f£Orm of conflict... We could go on and on; 
anGmes sald before, there is the dollop of all this in 
allisofiius and regretably at the stage of evolution or 


consciousness that we have generally achieved, it, too 























often, iS a recipe for success -- it gives'drive. We all “y 





tend both to fear and admire violence, subtle or not. 


ie What then? What can be done about it? Therapy, of Bt 
course, would help, but those most affected or infected 

are’ the» leastilitrkely, to accept: itervoluntarnmly -- another bn 
fear, another fantasy, another self-rejection. Education? ia 


yes, if it began early enough, with sympathy and informed 
teaching;owhtch vs rane. The law? yes, because for such 0 


people the law too is fearful, although it may only present 


another enemy to foil or abuse by cunning or by exploi- | 
ting its frailities, which may be designed to be benign, HL 
but are necessarily interpreted as weaknesses. Still, law 

fairly administered seems the only inhibitory force that (al 


he or she may ultimately bow to; but it would only teach a 


fear of hatred because of its consequences, not a hatred iL 






of fear which he or she already unconsciously has. Only a 


he can go through life without anxiety who is conscious of 









belonging to the fellowship of man. "Fear not, there is HT 





nothing to be afraid of nt And in community too there 











is found the matrix of human freedom, rather than the i 








lonely hate-mongers' freedom -- I am free to say and do 





1 Both Jesus and the Buddha -- but with very different 
meanings. 








f) 
U 





what I like, which until now he knows is protected by the 





law or non-law, or absence of law. 


6. Should anyone wish to pursue this theme I _ would 
recommend the writings of John Macmurray and particularly 
the chapters on the child and human growth in the second 
volume of his Gifford Lectures, "Persons in Relation". 


Macmurray is the philosopher of friendship and community. 


I iwacserorndia COMOadd Yto .ouhirs 6 psyichowhooyi i sect 1oni 2a J of ew 
thoughts ‘on\"reason" and practicals reason, and)vrationality 
in every day life and what it consists in because the 
emotive of reason is the counterweight to bias, prejudice 
and thate,) but;eragain,e::would refer: the sreader.to John 
Finnis' "Natural Law and Natural Rights" where nine 
ingredients of what it means to be rational are lucidly 


sewrouts 














RARE. W. 


EXISTING LEGISLATION 


Section 1: Canadian Criminal Code 


I, shald« trys tor keep o bhissisectivon bret. The subject has 
been worked over many times by the Cohen Commission in 
depth, “byvmvdohnhaMcAlpinep isin PhissiReportrdctoad thet Bryensh 
Columbia. Government .(1981), and in good part, one way or 
theistot hergo) by»e Profte'ssor/ecTarnopolsky oi(now: + Mra: akustiice 
Tarnopolsky of the Supreme Court of Ontario) from a 


position markedly different from mine. 


lé I have spoken about the various covenants, charters 
and treaties of the United Nations, which basically 
counsel or require the enactment of criminal sanctions of 
Various, kinds. Here I would have it well noted that:ithe 
world community endorses and has largely carried forward 
legislation, however applied, consonant with the position 


taken in this paper, 


2 Leaving aside for the moment the law on Sedition and 
the Hate Sections of the Criminal Code, there are numerous 
sections having to do with the protection of individuais 
against intentional violence, namely culpable homicide 
(S. 205)e. . bodily » harm) -(Si0245)s assaults) (So 592649 eo 


kidnapping and abduction (S. 247 ££.) “together wren nose 
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against counselling (S. 22), attempting (S. 24), and con- 
Spiring to commit (S. 423) such offences; and from violence 
or threats of violence which are intended to compel anyone 
to abstain from doing anything they have a lawful right to 
UO a OmecOlCOnanything, they have .a lawful right not. to do 
isvecot)o.and also threatening. communications... of all 


Kinds aa ncluding those by telephone and radio. (S.. 331). 


Also, the many sections against “breaches of the peace"; 
unlawful assembly (S. 64-70) (where proof of a common 
purpose iS necessary but a mere threat to public peace is 
sufficient if done by three persons); riots (S. 65) (there 
must be an actual disturbance); causing a disturbance 
(ewan single person, 1s sufficient, must be an actual 
pUblaclaisturbance, but no intention): until 1936, unlawful 


associations; damage to public property (S. 387 and 388). 


Then too: petanatorvani bel is. Jbl) to. 281) =< written 
only, many defences; and blasphemous libel (S. 260) -- 
probably otiose); two sections on spreading of falsehood; 
Pause anewou (on. 177). (knowing it to..be, false) and false 
messages (S. 330) -- with its heavy onus on the Crown 
Soo oder Ourt act and. not. to "“opinion*, where injury or 
mischief must be caused or is likely to be caused to a 


DUbIaceapterests public mischief (S. 17/7). 






















None of these sections for one reason or another cover the 
situation except sometimes in a narrow way or a single 
aspect and with such qualifications as to render them, by 
and large, useless in meeting squarely the very pointed 
issue, namely group defamation until the sections of 1970, 


Sections 281(1) and (2) were enacted. 


Section 2: Seditious Words | J 





One strain of the Civil Rights theory derives from the 


ancient delict or crime of sedition. Appendix 1 of the iL 
Cohen Report details its Star Chamber history, its logical | 
implications and genealogy. Section 60 (1) -- Section 63 ¥ 0 
of the Criminal Code sets out its present Canadian status ie p 


and while the historical weight went to discussions on the 
Stirring up of ill-will among the Royal subjects, which ln 


could be detrimental to constituted authority, the present 






law focuses on "force as a means of accomplishing Govern- 












mental change within Canada". We need not spend time on 


it as it clearly falls within federal jurisdiction. 







The, leading case31s Boucher v.. thes King (17s oC Cll, 











369 with a 





HS Fo a 8 he Fey re-hearing). It was a Jehovah 






Witness case, wherein Boucher, a Witness, waS convicted in 


the lower courts of seditious libel by the publication in 









Quebec of a pamphlet entitled “Quebec's burning hatred for 





. 
le 
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God, Christ and Freedom". He wasS finally acquitted. 
Rinfret C.J.C. in a lonely judgment said: "ES WOW “not 
like to leave this Appeal, however without stating that to 
interpret freedom as licence is a dangerous fLaviac yy. 
ObVioGuSlTy™ pure’ * Criticism, or” expression?” "OL! “Yoprni1 on; 
however severe or extreme, is, I might also say, to be 
invited, but as was said elsewhere, 'There must be a point 
where restriction on individual freedom of expression is 
justified and required on the grounds of reason, or on the 
ground of the democratic process and the necessities of 


the present situation'." 


Per onouldg not be understood from” this’ court’ =~ *t he court 
Orw ast rfresore n° -criminal™ matters’ ~an+* Canada **=*+ ‘chat 
Persons subyect “to” Canadidn” “Jurisdadicrion’ *"can ‘ansvst* ‘on 
their alleged unrestricted right to say what they please 
and when they please, utterly irrespective of the evil 


results that are often inevitable.” 


The Porter Commission of 1948 in Great Britain rejected 
any general change in the criminal law of group defama- 
tion while deploring the presence of such defamation, 
Stating that’ seditious libel stands as an ultimate sanc- 
tion. Nevertheless a few years later in 1965, the British 
Race Relations Bill came into being proscribing defamation 
Clatioe ectal and» ethnic ‘groups, ~ substituting ‘for’ *the 


incitement to violence test of the Sedition Law, an 





















intention. to,;stins up. hatred, which intention was in 91976 


deleted. 


Section 3: Sections 281 and 282 of the Criminal Code Ti 


Let ...us. consider... brief ly._the.; several. sections of j.the | 
Canadian Criminal Code which ensued upon the Cohen Al. ag 


Commission Report. ul 


Seckhion 281 wil) reads « "Everyone who advocates or pro- 
motes genocide -is. guilty. ci sanviindictable  oftiencem...., [| a 


and then defines genocide, sets out the Attorney General's 


fiat, and.finally. ,defines.."identifiable group” as . “any fl) 
section of the public distinguished by colour, race, reli- in of 
GLOons fOr 4ebhivienorilgin: . You will note the absence of an 1 










"intention", the advocacy or promotion is enough, nor does Te re 





the: question. of ."*truth} .come v1.nto 1ssve. Behind . the 








Section lies the United 


Nation's Convention of December 















9th, 1951 which one of the seven Declarations or Covenants 


which we shall come to in Section 6 of this part. 








Section 281 (2)(1) proceeds as follows, "Everyone who, by 










communicating »statements:,in..any,..public. place, incites 


hatred against any identifiable group where such incitement 









is likely to lead to a breach of the peace, ---". There 








LS. no of atl was .in 281(02)02 abut proving it hata breach. of 


1976 


the 


onen 








the peace is "likely" may be a considerable hurdle. The 
"likely" has caused misgivings. Anyway there are a number 


of complaints that it is largely unenforceable. 


Section 281(2)(2) has presented several problems. 8 
reads: "Every one who, by communicating statements, other 
than in private conversation, wilfully promotes hatred 


against any identifiable group is guilty of ... 


The term "wilfully", as interpreted, in the case of Regina 
Veepuecanga-anad-purecher= -(1979 yf S49. e4C aC 202d) 2-369. 9(0nt'. 
C.Az)5°°raises the "mens “rea” ,/“so"9Gt°"is)"argued, and “as* 7 
believe, to an impossible level of proof. BinapriBrathis 
League of Human Rights Brief states that Buzzanga "has 
effectively shut the door on. prosecutions under section 
281(2), and that "Crown Attorneys have apparently been 

reluctant to pursue prosecutions under that section since 
the case because of difficulties in establishing what was 
in the accused's mind, and concerns that an unsuccessful 
prosecution will create a more onerous precedent than the 
Slemrenat= hespazzanga ‘case hde*fal ready *seuhe? The potne sis 
well taken; but it was a curious almost theatrical case at 
best, where the accused besmirched their own cause, cloak- 
ing it under the guise of coming from the opposite camp. 
Can one defame oneself, under the pretext that one's oppo- 
SLEtonsé did Io7€? Probably the subsection could stand 


further clearer testing. Stan tthe? onusi rsitvery hagh 






























indeed. And what of "private conversation", what if they 
are overheard or meant to be overheard and how to prove 
the latter? Anyway there are numerous complaints that it 1 


is unenforceable. 


Finally section 281(2)(3) sets up the four defences, be- 
sides the normal ones, and many objections have been taken 1 
to, at’ least," twomof them: firstly, subsection 3(b) the 
"goodiifaith"Ropinion upon a religious subject. Keegstra 
on the Holocaust is probably in good faith. And secondly, 
3(c) i.e. statements relevant "to any subject of public 
interest -- the discussion of which was for the public 
benefit, and if on reasonable grounds believed them to be 
true", The simple objection must be that every fanatic 


believes what he says; . otherwise he would cease to be a 





fanatic. 


My purpose here is not to scalpel these clauses in the 


Criminal Code; nor will the issue be pursued beyond sta- 






tings, thatx -theysrare seleanly difftiowht «tif, not impessibke, 










reasons that have clear relevance to our 





to enforce for 


proposals. 


Other Remarks on Other Areas of the Extant Canadian Law 


It is interesting to note that the wording of section 1l(d) 





of «the! Canadian Bailsh. off /Rightis;* whiehssbis: “dit ferentisiin 





os 
7] 


ha 
VE 
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VWODetngeenue nourting substance tCorasectionai2(b). of the 
Charter, reads, "It is hereby recognized and declared that 
in Canada there have existed and shall continue to exist 
WoenouGe dascrrminataone by: treasonmi7of race, national origin, 
SOrpoOVa-mecersgtOn, OY sex, “the following Human Rights of 
Pundamentalerreedoms:, *namely: .v.... freedom of speech"™. And 


what if there were such discriminations? 


VeaeJusStrCce: T>5eCacOn peaking? fore tner-court—ofre ms ppealhror 


BalvlsiencolumMbla in law Society of B.C. v. Attorney 


General of Canada and Jabour (1981) W.W.R. 159 spoke as 


follows: 


Soauimiune Veter Ouebec: © City, @tig5s) «32 S¥YCIR. + (299; 
identifies certain rights, freedom of speech is 
Onewor schnem, ithat aret not (matters “of aiibocal or 
DEI vate. jNatire lon! the ¥province,.and may «not be 
the subject matter of a by-law authorized by the 
province. Thi S fang. -OLner*. cases SUDpPOTt “the 
PROpOstL10n that "the provinces cannot legislate 
in relation to free speech. But they can, when 
tegesdatang. in wegardy toitother Vmattersi;” «iitmit 
freedom OF speech. Thus Pree speech is 
gualified by the laws relating to defamation and 
by other laws 


A number of other cases are then cited. 


Ponce Vieutronall|Veaut he .qate may, be Straight, “still an 
opening iS there. Raton which, disseewithinee or... closely 
analogous to libel and slander law lies unquestionably in 


Provincial sie sai ction, and .l -would. assume in this .paper 























[ 
that. the “Ontar1ro ‘Human Rights ‘Code, 1s° not Ultras vires, } 
though one can never be sure. Civil rights ~Lleqralavion 
would seem by definition to encompass the power to limit, i 
regulate, inhibit, and even proscribe certain forms of i 
speech. In a recent case the provincial jurisdiction over 
the review and censorship of films etc. was upheld, i! 
provided that objective and hence unarbitrary criteria or 
norms were utilized. In Re Ontario Bilm. (ands =Video 
Appreciation Society and Ontario Board of Censors (1983), i 
A). -O. Re 2 O20)s O65, -at woo aU nL Ga iwasescal a. "These fundamen- 
tal freedoms guaranteed in the Charter are not absolute. 
The Charter recognizes that it iS sometimes necessary to 
restrict. freedom of expression to an extent to protect the 


interest of society". Further, three requirements to meet | 


section 1 of the Charter of Rights were enunciated: 


a) any limit placed on the guaranteed freedoms must 










be shown to be demonstrably justified ina free 


and democratic society; 







it must be a reasonable limit; and 


re must: be) a Limit that. vs) prestriped Dyer aw. 










In a lengthy Tetter, to James Renwick, “MPP; dated’ February 














7th, i975, Mr. Justice ~ Frank  Caliagnan, ‘cnen * peruse, 









Attorney General of Ontario, said: 


In a recent article assessing the record of Chief 
Justice Duff on constitutional’ cases! before ‘the 






1st 
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Supreme. |Court..0f “Canada,i+Gerald. .LeDain, * .Q.C. 
aaOUG@se Uni S 9" provVinelal raghts approach. .rcand 
argues that, unless the provincial encroachment 


Ciemrrecdom rota speech is “significant Cin | the 
Sclse srchnat, 2t F-COntributes “a. real. danger to 
parliamentary democracy) then “the provincial 


encroachment is constitutional. 


This language resonates with the wording of section 


the new Charter of Rights and Freedoms. 


Chief Justice Duff in the Alberta Press Bill case 


1 


on the issue: 


Vile 


Lue ory hity-OG. DUbILIC. discussion is, of j course, 
Subject to legal restrictions; those based upon 
Gonsiderations of decency and public ‘order, and 
Gubonse cOncei Ved: fOr the .protect ion “of , various 
POMVaAtan andi, DUDE Ce interests’ witn Switch, y for 
example, the laws of defamation and sedition are 
concerned. Lnvea Ge WO yy Ereecdom..or discussion 
nealicsiestOn Guote, the words ..of Lord, Wright. in 


James v. Commonwealth, “freedom governed by law." 


e 39 


Leor 


spoke 


Again,ewe awecalJle the ‘words of ‘Rinfret_C.0.C. in the Boucher 


The King case. 


Andwevew again, the .comments made .by Heather Sinclair in 


ShewcCanadian, Human Rights Reporter,’ volume’ 3, are rel 


and pointed: 


One Vaewse rt ax has noted that the Pradt tropa d 
Canadian justification EOL free speech, as 
exemplified by the Alberta Press Bill case, 1S 
not the right of the individual to be free from 


evant 


L353 








government, restriction,, the :traditional. American ie 
view, but rather the need for free discussion in 
a democracy. 


Section 4: English Law i 


The’ Race Relations Act (1965), ° having proven “singularly 
unsuccessful in application’ in’ that* "two “blacks**were: the i 
only persons convicted under it, was replaced by an amend- 
ment--to: the Publi c“0rder Act c19 36," (Sa) now sectrom /UsOL i 
the "Race Relations Act (1976). The wording is: il 


Sall)a A “person. .commics ane OLrence, ot =Ca) ne 

publishes or distributes written matter which is 

threatening, abusive or insulting; or (b) he uses i) 
in a public place or in any public meeting words 
which are threatening abusive or insulting, in a | 
case where, having regard to all the circum- li 
stances, hatred’ “is’* likely to be | strrredaevup 

against any trace “Or VGroup, In _JGheaty JBri cannes by 


the matter or words in question." a 
It provides a defense for an accused who did not know the La 
contents. | 
You will note that it does not provide the civil defences lin 


of the Canadian Criminal Code but is benignly vague with . | 


respect to what defences it does’ provide. Neither 1 












"deliberate intention”, or any” “willfutlness”™ “appears, that 





iS, "Lt (deals Wit “ain Overt. dec, std ety ALN. ewe ttle femme hi cole 









consequence, and does not mention "a breach of the eace" 
, | 





aS a necessary ingredient. Like the Canadian statute, the 
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il Bide Ore tne Attorney General” is” a’ “pre-condition - for 

I prosecution for incitement to racial hatred. 

ij There have been few prosecutions, and one or two bizarre 
acquittals, while the fiat has been withheld on quite 

i numerous occasions. | 


Some of the problems are: 


- that the source of the propaganda is usually 


lj anonymous; 

i - that a judge was unsympathetic to the law as such; 
| = that the standard of” proving that hatred was 

| likely to be stirred up was too high -- a denial 

| Enat “exposure to hatred, ridicule, “or ‘contempt 

| | 

L| was sufficient; 

J = mAat Gist riDULioOn ‘was Limitved*™ to "rerther one 
person -- an MP, or to anti-racist organizations 


e 





Only, and HOvtotor “the public generally. 


feqislation, ~ though t*of ~a’°crimynalY "natu rey “gi ves=tus 


some helpful guidance in two ways. Farstly},°2t “discloses 


the analogous, though probably graver, problems of another 


BEncieement tO Racial ‘Hatred”®,' a” briefing paper “by 
Paulewordon / (January, °1982)’. THIS’ paper “i's *on the 
law of Great Britain. 











jurisdiction -- one which has a deep continuities with our 
own and its, perforce, mode of treatment. Secondly) tu 
seeks to come to terms with racial hate propaganda as 
such, where the "threatening, abusive or insulting words" 
were being cloaked in ever more sophisticated forms, as 


"GqQucat LOM uO One So. 


Section 5” American Law 


In American jurisprudence, amidst much .pragmatic flux, 
the.ré.,seems A.to0. be’. ibuti> tone") right that” isi. considered 
"natural", or anyway, almost absolute: the First Amendment 


righihof frees‘speech:. 


We must remember that, unlike Canada, a criminal power 
functions at both levels of government, Federal and State, 
and that the 14th Amendment extends the right to liberty 
through “dueyprocess*  ,yto. ishate. slaw. In the infamous 
Collins: v; Smith, decision (The Skokie Wllinogis i Swaseika 
casel, the village ordinance against a NaZi parading), 


while the Court of Appeals mentioned the Washington Supreme 


Court decision eleven months earlier in Contreras v. Crown 


1 578 Bweee, 197, (7ehecim)rcert. dented 439 Use. 166 
C1 Oma. 
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Zellerbachi, which gave a cause of action on a new tort 


of outrage, nevertheless the criminal sanction in the 
Skokie case was held to abridge the plaintiff's First 


Amendment Rights. Hence an acquittal. 


This doctrine or dogma, unlike Britain or Canada, is so 
entrenched in American Constitutional tradition and law 
that Miewevqualriicatiionss are; recognized pirstidd! ns Roth, 
obscenity, as defined, has been dealt with as exempt of 
the First Amendment and I would point to further landmark 


decisions on the issue of “words that wound"“. 


Before doing so, six other salient comments might be made. 


Ls The circumstances behind the historical coming-to-be 
of the American Constitution encompass the getting rid of 
the Stamp Act on newspapers and restrictions of freedom on 
political speech. The American revolution involved that 
the bans on free speech in protest of government and press 


censorship, were intolerable. 


ae Presently in all countries with the common law heri- 


tage, “free speech does not mean free _ speech: it means 


1 Baewashecdr\ 430) 1OO5n Py 2d 1173. fen banc) 1977. 


2 Chaplinsky Case: in 3 Harvard Civil Rights -- Civil 
Liberties Law Review Vol 1/7, p.133. 























The 


governed by law 





nl 


2 decision of 1942 PURSe Lee Geis 


blasphemy! “seditionsiands soy forun: it means freedom BD 


Chap linski 


There are certain well defined and narrowly 
limited classes of speech, the prevention and 
punishment of which had never been thought to 
raise any Constitutional problem. These include 
the lewd and obscene, the profane, the libelous, 
and the “insulting or “fighting” ‘words, —— those 
which by their very utterance inflict injury or 
tend to incite an immediate breach of the peace. 


3. A purpose of the Virtually uncondiatvonal’ characrerstcr 
the American notion was to preserve unrestricted dis- 
cuUSsSToN? oC (ouDblic aifairs. Referring to Professor 


Meiklejohn's position that the right of free speech is 
derived from and required by the principles of self- 
governnent,; “a “Yale” ‘article > or 197 9°targques “as” forrows, 
"Speech that goes beyond the preservation of ideas 
public consideration and deliberation need not 


permitted, because such speech 1s not relevant to 


James v. Commonwealth of AuStralia [1936] A.C. 578. 


See page 46. 





speech hedged in by all the laws against defamation, 


way: 





A. 















fox 






be 






the 









< 





Wau 





— 





process of deliberative consent and self-government from 


WorcChiwene Laight tor Spedk derives",1 


4, As the brief or summary of argument on behalf of the 
Attorney General of Canada, in the Federal Court (Trial 


Division), in the current appeal in the Western Guard 


Parcy. case, puius it, “relrance™ on authorities” under “the 


Paeeleeamemanenes tO the U.S. CONSCILUtr1ON “1s a -dibTouUs “and 
imappeOeriate SOUrCe Of dasSrstance™ in” the rYniterpretation 
of the freedom of expression that TS pLOVvVT dear in 
Sivsectlonm 2(O), OL the Charter”, and Goes” om rn *texttal 
Berits eecnere. 2S no parallel” .... The American view 
asserts a virtually absolute freedom on its face, in the 
sense that "any legislation impinging upon free speech is 
viewed as being presumptively invalid". We shall further 
discuss the distinctively different and broader Canadian 


view later in this part under "The Charter". 


Dye StElri, and. despite tire rortress protection’ -~of” the 
First Amendment as being or as having a sort of primacy 
Sverre aewhde dione Of OLNEr” right's,~ three American®’ cases 


must be mentioned in a report such as this: 


1 PGroup Vilification Reconsidered”, Yale Law. Journal 
Le, 2308. 








Schenck v. United Statest, where Mr. Justice Holmes 


pronounced the "clear and present danger" test, which 
no longer receives the weight it once had yet remains 
a stest, for, many. civil libertarian organizations. rhe 
facts. had.to doswithoathevaccised mailing te) rcuvears io 
draftees denouncing conscription and urging them to 
assert thea ri araohtis’. He waS unanimously convicted. 
I would remark that the test for hate propaganda is 
not that of Sedition, nor are we to await the matura- 
tion of hatred to the point where such a test might 
be applicable -- that would be somewhat late in the 


day, just speaking ironically. 


The.Chaplinsky. ..V..—New,.Hamp shire. 31:5, U.S... 68) 119 42_) 
-- the "fighting words" test and case, which was tied 
in, Wath »Ghe.provocat Lon stosviolence,,inethat. insulting 
words were spoken. to .aw police, officer,jon. a guiet 
street accusing him of being a racketeer and fascist. 
The;.court said, that, the words. "are ono. egsential. part 
Of canya..exXposition, of adeas, “and yare orm cUuchies Lig hr 
social value as a step to truth that any benefit that 
may be derived from them is clearly outweighed by the 


social interest in order and morality”. 


Schenck: WO1G? 249° Seas 











imseaunarnols Vv. iULlinois 343° US 250 (1952), the 
Supreme Court upheld on the narrowest of margins a 
Chiminal «.stvatucve,, prohibiting the defamation of a 
baci eqroup. The state penal code provided that it 
SRawieeoe Unlawful &for-.any “person 7 2.6 “GO 1sell or 
Cpa on, Sale ii... Of publish) ..., any slit.hograph, 
moving picture, play, drama Or sketch, which 
publication Or exhibition portrays depravity, 
Crimpnabrecy, Unecnastity, Or Lack of “Virtue: of a class 
Oreecitizens, ©Of “any “race, colour, creed or religion 
Waren, ~Sald ‘publication or (exhibition, exposes the 
Cl_rzens “OL. .any ‘race,. colour, creed’ or religion to 
contempt, derision, or obloquy or which is productive 
Otwbreach ofthe peace,.or riots." | Speaking, Cor, a 5-4 
Court; MG. Wustiuce .Frankfurter . stated’ Balt. wk an 
utterance directed at an individual may be the object 
COLacmiminalysanctions we cannot deny auState; power to 
punish the same utterance directed at a defined 
group,..unless .we can. say. that. this 1s_a. willful and 
purposeless restriction unrelated to the peace and 


well-being of the State". 


Still ve, must..be made clear. that this case 14s .presently 
held in serious doubt in the United States. Les Nuslrory 


has been well outlined by Professor Mark MacGuigan (as he 


then was) in the excellent appendix (the MacGuigan 











appendix) of the “Cohen report. -at\ pages 104") lovee 





























Illinois repealed the statute in question in 1961; never- 
theless the decision remains law, though probably more on 
the ground of judicial restraint with respect to _ such 
State laws reflecting the local conditions as seen by the 


Assemblies of these states, than on the offence proper. 


Without going deeper into the innumerable decisions under 
this head -- they are as the sands of the sea -- which 
would itself require a treatise, I shall simply quote a 
summary statement of the Canadian Human RightS Reporter 
Volume 3, December the 20th 1982: 


American jurisprudence might also be looked to 
in interpreting our newly-entrenched Bill of 
Rights and. “in particular. “applying, .cCO 1G. nathe 
literature laws. Dr ‘generar coure’s? in ¥ ethe 
United States have been concerned only with 
proscribing those utterances which have an 
immediate tendency to incite violence. Thus we 
have seen the development of the "clear and 
present danger" test and the “fighting words" 
doctrine, for? ‘example. As —the*sUnrted “States 
Supreme Court's more recent pronouncements show, 
mere advocacy of unlawfulness or statements 
causing injury to reputation, even if untrue, 
will generally receive constitutional protection 
because to restrict them would unduly hamper the 
exchange of ideas and information protected by 
the First Amendment. That a Canadian court would 
adopt such’ a’ "hands ofh" = policy "wrt ireqaral *to 
free speech is, hte 2S 4S pmTeeed, unlikely, 
especially* in’ view of “section 14 of *‘our**Charter, 
which ‘appears tos be “a clear invitation to (the 
Courts "to fengagée” int*a ““bavancing*or MNterests”*+ 
something the American judges have been loath to 
do when dealing with the regulation of the 
communicative impact of speech. 
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OF Philosophically, the American position seems to me to 







derive from a HobbeSian, "state of war or nature" view- 





point, wherein freedom from restraint of any kind catches 





the essence, and only obliquely from John Locke (except 



















Comeavroperty rights”)? and not at all from Johny Stmant 


Mati, who is “nevertheless often appealed to;' if Mill is 


read with care. Canada follows Mill rather than Hobbes. 


Section 6: United Nations 


Tedayenosetc, Of the “nations! the world ean point to Legis la- 
tion directed against racial and in many cases, religious 
hat reas propaganda, eithers existing prnor sto othe numerous 
Univea  Watirons® treatiesiAlcovenantsior> conventions; i °or .as 
areesulte of» them.» "While the United! Nativons st rretures are 


not, arver “signatwre Sor ratvypprodt ron, -bindrngittupen! the 


signacorres and’ iowever=!little’*® practical ‘accord cmaynirbe 


given to them, they are a powerful moral incentive, some- 


What stimulated by the reportage regimen in effect. BG 


Surprises me that they are so well and contentfully worded 
considering the sheer diversity of views and attitudes 


represented. 


Some nations such as the United States of America have not 


ratified many of these documents on the basis of national 





sovereignty or because the claim is that such rights are 


already in law. 


The main documents and a brief comment thereon includes the 


following: 


(1) The Universal Declaration of Human Rights, December 
10th 1948, which guarantees the right to people to freedom 
from intimidation, harassment and hatred because of their 
race or set hnicworigi nz It. speakss,adsoxjiof. «social -<and;,eco > 


nomicy rights. 


(2) A Convention on the Prevention and Punishment of the 
Crime of Genocide, December 9th 1951 in force of December 


1952, signed by Canada November 21st 1949. 


(3) The United Nations Treaty on the Elimination of All 
Forms» of. (Racial Discrimination i(196é)eqstates, thatlynacism 
is a punishable offence under .law and that “all states 
Shall take immediate legislative and other meaSures to 
prosecute and/or outlaw organizations which promote or 


incptesraeraimaiscnmim navi cont nianye forms 


(4) \Thet Internat ronal «Conventaonhvzom then Blamination of 
Alb» Porms srofowRaciales-Discrmpminations (1965), sant tele ag4 
States that racist organizations shall be illegal and that 


the financing. of racist activity shold be .an offence. Le 
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condemns all propaganda and organizations based on theories 
OteeGAClal BSUDeCELOCL ty, Or ,at tempting. to justify or promote 
racmal Lhatredhror. discrimination: Over 119 nations have 


Signed this document. 


me cnemwincernational Covenant ,on, Civilacand, Polvisc al 
Pec OO, ssa toc le. 19 which. states: "that everyone 
Shall have the right to freedom of expression, including 
"freedom to seek, receive and impart information and ideas 
Ofe gale Kinase theg aLdessSy Ofy of -rOntd 64S44-j..5 5 ABUE. article 
ECs lLiniestihasoe freedom as foblowsasd "the exercise,of4the 
rugheceenroviided for in. paragraph,2 of this artiuclen carries 
WiiemmmteSsDec al sdlties and responsibilities, it may there- 
bomejabe, subjects tOsccertainn restrrctizons) "butjsthese: shad 
only, bes suchtas ares providede bys lawoiandsaresynecessary: a ) 
for! respect ofi (the .rightse:or reputationse-of,others  --" 

This -covenantifandgats sProtocodjsecameraiinto effect} onnMarnch 
2358 Wojooeand Cana daiibecame sa apanby..foOs ltmands thes,,Opti ona. 


PEOEOCO!, ongMayvigckepy .1976,6 taking .ffect,on+-4d9- August ,, -1976,. 


Ueyoe BheayUNoaGonventions omet he. EPlaminationsofe Ald Formssof 


Retagious Discrimination.d sm hiss waseintrodugeds ain; 196d). 


(7) *°A Declaration on Race and Racial Prejudice (1975 arti- 
cle 6), this document speaks of the eradication of racism, 
apart heidyisand thew use.of pother wmeasures <to effect this 


end. 





Section 7: The Charter of Rights and Freedoms 


Ub Section 2 of the Charter guarantees fundamental free- 
doms,.. including, ."f£reedom>ofa thought. -belrveheO opinionsrand 
expression, including freedom of the press and other media 


of -conmmuini catifon?; 


The “Consbitutrone Act! LI8 LROSsect LORES ZN \ieprovl @eERe eayenc 
Constitution of Canada is the supreme law of Canada, and 
any’-lFaw that: 1S inconsistent) wit he Whe iprowisao0nse of.sthe 
Constitutton-is; to’ the*extent of the®*anconsistency;! of€ no 


force and effect." 


Apart? fronm./theyG" notwithstanding itclause*iesectione Bseateae 


the Charter contains two provisions directly effecting any 
legislation concerning hate propaganda. First ly;oeciney lsk 
sect 10n/Vof4-the, 7 Chartera peadse .The.e.canadirania Charter aof 
Rights and Freedoms guarantees the rights and freedoms set 
out Inv eLCEYESUD eee ROMY. to such reasonable limits 
prescribed .by .law..as. can be, -demonstwrably )jUStifiiedramn 2 
free°l’dnd. democratie -/socieky,o).1som thats isehtectively). two 
considerations obtain, a) reasonable limits; and b) such 
aS can be demonstrably justified ina free and democratic 
society. The sort of limitation on freedom of speech 
being proposed’ inthis? paper ;OLésubmit/"shondd fadd- withen 
these parameters. © When’'thiS’ is, ‘taken’ with section «27! lof 


the Charter, that, 152 "This Charter shall be inter- 
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preted in a manner consistent with the preservation and 
enhancement of the multicultural heritage of Canadians", 
our submission seems to gain added strength. iM word not 
consrder-or ‘advise'*resort tow the "non “obstante”™ clause “in 
the event that any emergent legislation proves, on testing, 
inva bray sedtaragely 9 because’“r" think’ this’ section” should be 


used in rights matters most sparingly. 


Lis Perhaps, taken’ on’ their face, ‘all laws, ~ federal’ or 
provincial’ seeking’ to deal effectively with hate” propa- 
ganda are or’ °would be in-trouble; but laws are seldom 
interpreted quite so literally. They contain their own 
hermeneutics based on precedent, on rationality and on the 
needs of the community. Certainly one would not anticipate 
that "entrenchment" would mean retrenchment or a reversion 
towanwapsteract® American ‘doctrine especially in the “context 


of the wording quoted above. 


era MuGhe that tl eshall say “herein'*has’ been -craken’ from the 
"Summary Argument on Behalf of the Attorney General of 


Canada", which I advert to elsewhere in this paper, in the 


John Ross Taylor and Western Guard case now before the 


Feaeral court,” ‘The Taylor’ case’ in’ one way or another “has 
been around for years. See Appendix 6 of the Cohen report 
P2Gs7eeas -Prohrorcory “Order” -of “9 the” Postmaster® General, 
prohibiting delivery of all mail directed to or coming from 


that person, because of the "scurrilous" matter contained 











therein. Subsequently, John Ross Taylor (also known as 
George Morang) and the Western Guard Party, appeared in the 
first hearing before the Canadian Human Rights Tribunal, 
with J. Francis Leddy, Sidney N. Lederman, and Rose Volpini 
sitting, «iny June.19/79. ~to -answer! complaints ;filed? under 
section 13(1) which defines as a discriminatory practice, 
the telephonic communication. :of,..-hate,.messages,- in: sthis 
instance, directed against an alleged international Jewish 
conspiracy, of, a treasonous nature.) =iThe,fedenal ‘Countyan 
effect, confirmed the Commission Order to desist and held 
both respondants quid tiv” F206 contempt, suspended Ehe 
sentences (jail for Taylor anda fine of $5,000 against the 
Party)... on, conditsaon, of ;<a. discontinuance of thescontemmed 
practice. Appeals followed.--, that to the Supreme Court 
of Canada being denied on .June,.22nd 198]. The Commission 
sought. al second)" CommLttal? Order vungmMay . of | 1983, 7iandetne 


matter is presently before the Federal Court, on construc- 


tion? offs thea Charte rneginsunretcentext: 


4, Concerning. "reason lrand “rabionadiLty").espeqiadly he 
meaning, ‘o£ "practical. neason.™,,.-one -iSv4again ¥ dra ven’ to 
philosoohy aewicke wWoecor not. Simply to assume that one is 
rational, -when) the (next man? irs. not; ..as5,many Wpecnle, 
particqularly .thoseciin dof hichkal,ipositions .aresunclanedinco 
dO,oWs) Ereseprein partons. To, be. rational “4's, ho, transcend 
one's own egotisin..and subjectivity; to. think. in ‘objective 


terms, to place oneself sympathetically ."out there" with 





wnifhocerpes 
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the other, emotionally and intellectually. As stated 
previously, the best recent analysis of rationality has 
been depicted in 9 points by John Finnis, in chapter 5 on 
"Natural Law and Natural Rights", although much has been 
done on the theme elsewhere, but not by positivists (one 


of my biases). 


ayy The freedom of expression under 2(b) of the Charter 
probably “remains “the?’same \as ‘under “section? 1(d) “of ithe 


Canadian Bill of Rights, (see Reyes v. Attorney General of 


Canada, unreported FLCC .T.De Auguists 4th 1983) prand):there- 


fore, not at odds with the earlier decisions mentioned in 
Dare ll. lof +ehis paper,“ whieh recognvges Vihe iparadox of 
freedom, that freedom must “not ‘subvert | freedom, that 
freedom of speech must not destroy freedom of association 
aeoOctatnwimty Or ja hall dozen others; “or, 1n any case, 


has reasonable limitations. 


0% DOGS OULD proposed | Civade® Rights! PegisJat ion ¢meet = the 
Standards wand criteria "of Siree.andidemocratic Ysocleties? 
The several United Nations Conventions previously set out 
herein, give international cognizance, and more, request 
determinate action, in this’ very ‘sphere and on these very 
grounds. Besides the European Convention on Human Rights, 
Wherein 21 nations are now signatory, offer five separate 
Peaqoonsc seine Luding iSthes "protection ,of. the reputation :<or 


rights of others", and sets up inhibitions upon so-called 





free speech, Indeed, after the Holocaust, the whole world 


recognizes the validity and urgency of this new human need 


of restraints upon hate propaganda, our consciousnesses 


having been slightly raised. 


ts British ‘Constitutrvonal’ Law -ands our own Tn sconminuae« 
with it contain and express an integrity of their own, an 
informing Spirit and @lan Vital, ‘quite distinct from tia 
of the United States, Historically, they have not evolved 
along the same parallels. One germinated in a “laissez 
faire" of language, the other within a sense of the social 
obligations inscribed on the common tongue, While the 
First Amendment appears absolute on its face, the courts 
and the theorists, without compromising 2,4 quality enc, 
"but it “verselear that Vany ‘qualification (om whegewr1d ate 
arise by derivation or necessary implication alone",1 
Much, Of this was supposedly arm favour of Mi loo. Xone 
and creative expression of “1degs, when no *“tdeas weare 
being expressed; of intellectual discussion, when no 
intellect. 1s presents ‘of ‘Vigorous and “event acrinonious 


debate ‘contributing to a vhealtiny, and 1ntermed- citizenry, 


when the very opposite is clearly taking place. 


Department of Justice Summary in the Western Guard 
case, page 2] paragraph 46 and the other cases cited. 
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The Department of Justice brief gives five examples of the 


Virtually absolute primacy given to "free speech" 
conception of the First Amendment, aS opposed to other 
Significant public and social interests as seen by other 
societies. Examples "include the invalidation of efforts 


Bo: rcontirois 


1) racially inflamatory conduct and speech; 

ah Pebihewerhi biitiionwsofs nuditys which=ts: clearlyavisible 
from public places; 

5) 2 Ree Liverec rien crsmiaf it hesconduct' andichonesty 20f 
a named judge; 

4) «publication >of ithe name of a rape victim; and 

5) offensive ‘conduct or speechowhich might give rise 


to an apprehension of public disturbance", 


The brief references each authority. 


Let us nevertheless be reminded of an earlier page herein, 
which draws attention to several questioned, but extant 
decisions containing the more current ideology. See the 


Beauharnois’~ and Gitlow? 


decisions, ‘and* Schenek ("the 
clear and present danger" tests and its development), and 


Chaplinsky ("the fighting words" test). 


2 Crt homey. Newory orkie26 8! U.S .5 1652, -¢ 1925) atprosecytiion 
LOremmcriminat anarchy “and speech ‘threatening the 
Commonwealth", 








PARTE LY 


POSITIVE PROPOSALS 7 SS0HE GTHREEY PATHS 


Three ways or modes of proceeding present themselves: 


im A common, law ‘action in’ tort, in the: tort (66m a 
mination per se; or more expansively, either a common law 
action gi ven! Destatu to fy ‘recogni E1OnpMmteounded Finotat tere of 
dise riminat ion, In fthew altétrmativeporvic theresetexists no 
such Common “law. action. Usees Bhadauri‘al victhe) Board of 
Gove rnors ofofon ct hes uSGenecar yCobleges iofit-Appilved; Artsés and 
Technology, [1981] 2 S.C.Ry 18])). thenpiine farertc ror sor an 
actionfras :has > ibeemadonelpint BrittishtecodlumbtaltGsee (£98), 
Civil Right siiiProtectionnAActss Chaptemnb2) py andaicarl ier in 
1934 by tHe: Provinee Sof ' Mani tobazgo bubyin tdefamabion. Let 
it be immediately said that the Manitoba Queen's Bench, in 
Courchene v. Marlboro Hotel i CompanyortGt@evceti alewGsepil. Re 
(3d), L399). mas (ruled Seceion: bo. of tube PAch. Vit rae cee 
inn( phat, sen; sassence nat iodéahbs pawiths erimimaiheviaibed, ga 
position which’ -has -been long. predicted. Nevertheless,- <a 
leguslated acthtoneliin tornt»sfor sdpsc niminationsoroin edefama= 
tron,” 1f worded adegquately,isremainS a idistinet, possrbiliitey 


in: Ont ariws 


tae An amendment, and possible addendum to the Libel and 


Slander, Act: ofs Ontario. 












su 











an A mode of redress on the grounds of discrimination or 


defamation, within and under the Ontario Human Rights Code. 


Any one of the three seems feasible. The considerations 
of choice would involve nice questions not so much of 
substance, as of procedure; 

- as to the wordings “and scope in which the civil 
acuvonsusemane, be cast -—<- that, 2m libel. and 
Slander being more exquisite than the others; 

- as to the forum, whether the hearing would be by 
way of trial, with the numerous considerations 
that would entail; 

- Whetiict rd shearing ‘Officer or Officers, “or a 
Jhdge, “with «or Without “a Jury, would, be the 
fairer or more accommodating modes; 

- whether damages were sought and what’ remedies 
were either sought Or available and Eherr 
stringency Or comparable efficiencies and 


effectivenesses taken into account. 


A separate and distinct statute although intentionally 
framed in tort might well be the most exposed to attacks 
mereeervalidriy. On constitutional grounds, as trenching 
upon, Or in some way in conflict with, the exclusive heads 
Sia Over UndeResect.1on...91 ofthe British. North America 
Act, Of possibly on ‘some interpretation of the Canadian 


Charter of Rights and Freedoms. 











My own preference would be to utilize the vehicle of the 
Ontario Human Rights Code, expanding and adapting it in a 
separate section to the. causes herein discussed and —for 


reasons that will appear at length hereafter. 


I make no formal "recommendations", rather my predilection 


iSminnbhe,direction,.of suggestions. 


S CCE LOUK sista OG 
dhs Ltarncshouldyibe ssaid ¢£hatga large, but pot ul bar ime ved 
group (in. the. United. States,» ) Prosser issays, | libs COGRZ > 


persons), however .,hazardly,..can .presently .take self- 
constituted proceedings in defamation without leave of the 
COU, 00. ff chal. LONLeCW, « )WiehO Ut. uh ath» ietOM Banyy Baw 
Officer, WMithwarts.,own  legabmcounse).4 iclalimiungen damages 
against an allegedly defaming defendant or group of defen- 
dant s; ~and» shavinGs, primate, .carriage. of thew prececdi ngs 
throughout, Aamdere. the .ordinany «rudesa Of evidence. In 
theory pt Rules 15. of» the. Supreme; Count. ofwOntar lo. pe emits 


this. 


1 S tapk n@heawedl.. View TOCONDOaS Ui PuUb Lis nen eGor nD meet alk 
(High Coure Of JUusSbice) Sem. tie oie ners the 
class s@idjaftov fhe ,defamed, casis [boo wade sand. Loe 


philosophical or ideological @. net, 4) clase sacuron 
ought not to be permitted. 
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Page 61 


The law of "Standing" is presently under review by the Law 
Reform Commission “of -»Ontario,oscdsS “Wt -hasSyobeen, «in many 
common law Jerrod ler1ons, for instance, Australia. 
However defined, it probably would not affect in substance 


the suggestions made in this study. 


Because Pl beliteverthe courty anditostsiifactors to besaso 
inhtbitery “tn ~“the s°present © procedure: jandiofwrthero: that 
"imeerese” refers to a-proprietory -or financial interest; 
Coumtemnase anol, sand “would not, be: much iresorted. to by most 


allegedly defamed plaintiffs. 


Vie The substance of content of a newly formulated tort 
-- and it should be precisely termed a "tort"! -= 1s best 
aimed= at =discrimimation per’ sé; auincluding .thestispecific 
acts.) Of edi sc rimiagiation! “presently ‘embodied iin> the: Codes 
Tiewiew Dritish Columbia Civil Rights Protection Actrh98i; 
Cheaprer seo speaks ‘of “prohibited act” aS- meaning, "any 
SOnoMcemsen sl sconmunvicabioni by laluperson iartkhatiohassraseitts 
purpose interference withotheocivalle mights sof .acpersoneor 


class» oF persons’ by promoting: 


ey*4#haered *or/tcontempt/’ i ofI"a Iperson-*iorio classi» of 


persons, or 


Pueeene SSiperiorit visor! inferroribys roficaemersom or 


ClasetPof persons iin comparison with! sanother vor 





othersyivon then basisi*oficolour yn race,e rSebiqkon; 


ethniestorigin or plkacelofsorigi ny * 


As the section below "On Words" argues, I would, while not 
necessarily omitting such words as "promoting", also give 
enphas oat: S expos tian. The legislation does not attempt 
to set up the necessary class procedures, giving 
definitionerandi}difrectionpitmothis#veryieparticubhar fopn of 


LOres 


AS a matter of fact, the wordings Of sohelBrbpashstolinpia 
Statute seems to me quite inferior to the original McAlpine 


proposalbtseevpage J8,s5;inf ra) and,innot teact,s imdibhatad the 


original incorporates the defamatory aspects involved in 


hate: propaganda, randuthis ise beth ouictald qinnatselt, and 
bolsters the civil. element of» the evil that.is. sought to 


be remedied. 


She The® new ‘tortsraction would be formally > const itutedsais 
a classvattion, in Loose: adaptionitonithe proposals sete out 
in the three great (whatever reservations and misgivings I 
may have about this work), I repeat, "great" volumes of the 
Law }Refor! Commissromaeft Ontaridojashoiwwhichol sheliaqreturn 


LM. paxrct ew, anes GhOUpes. 


4, The ‘class: or: group would proceed on itssown responsi- 


bility \andontakeliatsiochancess as: khorany Ondinary civil 
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Vetagaciton  atter probably a’ preliminary ‘certification, 
Ceeeoer fol the problem of *d1istribution of “damages, 1f any, 
Vici 1es: 1 tne domain of & J0TY, With authority reposed 
in the trial judge, who would be given discretionary power 
Mommdteccre ir tO a "Charity" after consuitation with a 


succeccr ul DPlarntirte. 


ou This would remove any “outside” interference by the 


Attorney General or any other governmental executive body. 


OF Tice Gry WSO ecial provisions of the Kind of ‘class ac- 
Elon salt would be spelled “out in’ the’ legislation itself, 


SiewmaasOuSeoverles, NOt CesS, interlocutory motions etc, 


vile Leo would permit injunctions, interlocutory and final, 
Thewacoeler subject to appeal; or “declaratory” orders, 4s 


well as awards. 


oh LowouLad = encompass "written matter of “all kinds" 
eonmunvcaced "Or distributed publicly, and “words publicly 


spoken", 


oe (iMemcjeramatory Matter, the Malice” or vilification, 
Which would be the gravamen of the case, would be analo- 
gous to, but not necessarily identical with, what would be 


Considered defamatory of an individual, but without the 


tere or distinctions, qualifications, and desiderata 






which distinguishes an action under the Libel and Sirander 


ACG. 


10. No Specific “intention Would have to be "proved, cre 
words would speak for themselves, and their purport would 
be’ weighed by. the ~civil., Standard Of Sevidence Pon we cne 
balance of probabilities, No special* instruct vons. ta. a 
Jury would be necessary, the judgment of ordinary men and 
women, that of the average fair and reasonable person, in 
my opinion would suffice, despite the fears expressed by 


Many (cuVviels ube riart ans, 


ll. The onus to prove the defamation would ‘remain: on the 
plaintiff, who would be faced with the derence of 7 irueny 
Of even ""Oopinion”® which ts alwayaqiglittcule. tO, adleulove. 
Incidentally I would reverse this onus in the Human Rights 


Commission proceedings. 


l2. Dt would not. bDe- necessary to prove actual “violence, 
or éven the ammediate or likely “threatovor "evil. “Gdiset. ay 


On publicvdisturbance as an ‘ingredient. 


beats Whether the Bhadauria decision would invalidate a 


COrt action .or not; LE dei not. Ghink 10 woulla,.] were. jesacoue 
to eontinue to stand in 1ts present form, since Bnadauria 
precisely fell within” the extant. Code von the question of 


hiring),. Che wider implications ‘of “that jWdgment, muecr ewe 














taken into account. I read it, somewhat presumptively, as 
directing the problems away from tortious relief or quasi- 
GCriminat sSanerirons to the established “elaborate” proce- 
dures of the Ontario Human Rights Code, which are not, as 
yet, elaborate enough. There remains adequate room for a 
tore = proceeding: However, if the Code iS expanded, no 
resort tO core would’ be either advisable” as “a separate 
SCV LOnsDasca Upon tne Statute, nor, probably would’ such be 
necessary. We must go one way or the other and like Martin 


Buber, © point the way. 


Po ee ial va COP. Of discrimination, -1n, the absence, of 
an altered Code would be well in order. A torte addressed 
tO representations and actions importing injuries (such as 
deporcat ions, boycotts, castration’, deprivations of “legal 
ana  MOral rignts, Or “deranations, EnoOse “importing or 
imputing designated inferiorities or general subhumanity, 
OPeemeromeacizi ng Certain TVoentrirrable “gqroups as pariahs” of 
Sone crn, Orleadvocating OVert denial of equal opportunity 
ior ii tac Ccess to, (Or supply of social resources within 
thew FrReeavince)li-—-. Such ra Story, “at’rour” present level of 
social development and our recent experiences of history, 
iS in opinion ,ewegally necessary and would not’ preclude 


Or infringe upon legitimate speech -- on the contrary. 


Section 2: Libel and Slander 


Here,-.the meaning .of defamation. would. have..to be. .to 
some extent redefined. £O ~begin with, people. -cadlly .t hens 
selves names. which offend not. them,»but their compatriots, 
and,.a thornyasfoad~itewould sbewWere. the. presented Ora caige 
Law. whiE£Onmewhiens gone shass.co. be, vane expend are tai ned Bun acne, 
recognizable form. Lithiftike of) tehealaws tof, (iia let mens pend 
Labsolutiel. pl Vileagesn vor a. fair. “commen Ey fyiotl et hes wm oo aoe 
phe JuUuwy 5 Of. FUst ph reatLonss or, sb tis a Se 44 GeLenc eG. aoe tne 
VaLIOUS. Intent On siernvolved, of the “provisions governing 
consolidations. and the -special, rules. touching wanem sao 
"“Malpoe” jioOf show "makaice”. affect:s..the. pibh 4a nds she, ot come 


Of .ehes casey. particubear hy an. qualrthed. prianilege, So tere 


Ap OL0902 CS apa DO a web racktions, » Ofayrdines #proott of. eheG@i emia. 


innuendo, wot, the Lefiect sofs ythoness" J preqldiice; ny pipes 
clLecume tances, sof especial, (damages, Of sSeCUrI LY LOR. costs. 
of actual. damages,..the historncally honed oul ecatecormees 


of various slanders. 


And. then wadabbing . All. thi SestQelmwclass ,act lon moda Lie y 
would. SEreteh. Vine ~falrest sianeenu rey. It, would not -be 
impossible ~. noathingi ynan. has~made mcannoty unjychearys, be 
unmade -- t why torture a concept when alternatives are 


available? 








= 


Page 6/7 


Pig The present requisite that the libel or slander be 
7OL™ and — concerning the person", i<kKnuptfterm w.2)-London 
Express s Neworvdaper.. .brinrred 41944) Ase. LIGVICH Lad aft'g 
Cae oem C.A.) by, and the onus of proving a lowering 
Of sone’ S* "esteem or* reptitatiton Gantbthe iconmunphy sas a 
proprietory or money Matter, tend to delimit 1s 


usefulness. 


Ty ene “Court oT Appeal, “rn Che KnupPrter casey Mackinnon L. 
Uiesatra ciis, “the prrmary *rule -of law 2st chaltswhen? defa- 
matory words ‘are written or’ spoken of ’a-~ classi 6f°persons, 
Memeo ot “open, co a member* or* that class! tor siay that they 
are  writiter “or ‘spoken vof him" .V#Hellays out’ two exceptions 
bomeheworimary rule: the first being, “when a class is so 


small or “completely ascertainable’ that what’ ‘is said’of the 


Classrre nrecessarmly sad -of “every tmembersiof bieaaets the 
Seconc arises, “when the words purporting to refer to a 


Slascmin tact. trerer to one or more individuals”. 


PMDOW LG Ve sOchery, (1912) WAR. 110, it ‘was held: 


"Where the libel is of a determinate class each 
member ‘of *“the “class "may” sues) *the*'spze %of the 
W__oetc fl lrrelevant except to the extent that 
Enewatger “the “class;"*the? more di fbreult ort’ “may 
bomecor prover that it 1s in truth <a determinate 
class; pecondly, = wnierer “ther fibelb-*rs ~ot-* an 
indeterminate class, an individual member cannot 
sue unless he can prove that he, as an 
midavidualy was aimed at in contradistinction to 
the other members." 





33. Perhaps the whole matter is best put by the» Cohen 


Committee, at page 42: 


the c1.visl law of defamation provides no 
protection at all against group defamation. 


At common law a person, whaq has been defamed as 
a member of a group has legal recourse only as 
an ind? viduat,” (ines,  \Pop recovery she eintor eee 
able to show that the defamatory words were 
publyvshed "and: concerning” ham. Tie Sewn = ro pes 
Situations in Which plaintiffs in Canadashave 
been successful in so proying have been the case 
where the reference to a group is merely a cloak 
Biyh an attack on an easily identifiable 
individual or the case where the group defamed 
is. @ Very aAamitec “elass “and” Tdene1t1eacion or 
thei plant iit wal not .dqLifieuht, Aside from one 
Quebec case decrded under ~the= provinces avid 
Code where it was held that a group of 75 Jewish 
fantires “GUE "OF * a" eR cotva) “pop uLscion Vor "307 CU" 
were sufficiently ascertainable to be protected 
against s defamation, usually “ae ~conmony Law no 
group larger -thanew20 «has sabeen,.-considered, ;.a 
Surricvent iy’ tamited class. 


It. ’effect the commen haw in no case” protects 
groups efromr¢defamations «;even.wnen. 4.2: -protects 
aemall “groups” whi“ ta* oon’ the =prene roles = hae 
members have been directly and personally 
defamed as individuals. 


4. Some “of the advantages” and “disadvantages "of "such = an 


ACH LON wound be 


The sachioni wold beaywoLearly ~“cr1val? vanhoaes chin 


provincial) junrnsdiction, 


It would necessarily invalve "appeals" on the full 
range of the ather beneri€lal. qo «Goch |) fe Crys 4. 


Court procedures, 








It would be primarily directed to reputation and 


















not to feelings, although it would go to group de- 
famation, which does to a degree involve feelings, 


rather than group defamation in the strict sense. 


; d) Pte, involves; “actuad’il harm, usually vot a’ monetary 


e a kind’ Some personal general damages must exist, 
I otherwise the famous $1.00 obtains. 
| e) The alleged defamation must be proved by the 


Diane OC ivest ly Fait osibe Moneaget éfactonmotovort 
| opinion and secondly, to be false and to have 


caused actual harm. 


| 5", A re-thought Libel and Slander Act would, therefore, 
ineemny = Opinion, require “al“wholly” new vpart-cinwtorden to 


| 
| eadctesss thes proplens@of® Vgroups”™ and in “bhexcontext ofthe 





law. USee BRParestvl 4oferenis’ paper and witthe *&nexteesection 





herein on’ *the*Third* Option or Humani-Rights>Code »expansion, 










where much would be applicable herein; but particular care 





would have to be exercised in determining the group, far 





t nin 





more than in the relatively loose designations of the 





Diitas “Opt 1on,) Toe make «sthe Ppoint)-theertull Certifacataon 







procedures of the Law Reform recommendations would obtain 





(astererm would probably” but. not necessarily in Option 1), 








which would i 9 itself involve eost and inhidbwvetory 









Factors. An assessment of damages would present very 











Special difficulties, whereas in Option 1 damages may or 














may not be a sought remedy -- although I would, on the 










whole ,aabe af avou rablesan.stort«bo#ysuchtal elalimaaclusive of 





exemplary damages, whereas a no-damages policy would be 





advisable -ROrwO pti ion 33 






















Section 3: The Ontario Human Rights Code and Commission It 


(The Third Option) 


- 
ie It. dis: Pesiegested. sthat+ -thebamost) seafifacacioustioasic | | 
approach to the question at issue, might well be an amend- LE 
ment to, rand, am expansion -Of,; senehed tarms, <andsapparatuc of | 
the “present. .Ontakio ~Human Rights Codess,and » Commission. in 
(Possibly, witha, first. proposad»or :torb action). in +bandem, IL 
Or aShan supplementary, mode. These. last. remarks,are,.ten- | 
kative ondyecandsdinsertied Onhysebecause skhawas, asked tOnshook | 


ati aide pasisabl biti ess 


Back inil977yan the Symoens(Repork (lake sPoget hers tins REDO 


on?) Human: Rightis. ani rOntaxrho) ,~41 tawas, teguestedthat..a ,9noup 
concept rbe., qhearliss .rnehudedisubiatha conplaintieersection 
(Section 734°) (dtatthern sthanjocomd along, wrth, aehGarcpuesent 
joinder concept. If, the Commission route were seen.to, be 


it. would; 





acceptable, 





of course, have to be introduced. lt 





—-,. 
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Zs The present preamble of the Ontario Human Rights Code, 
in broad and promising language, after honouring the United 
Nations Universal Declaration of Human Rights, envisages 
and encompasses the objectives that have been sought in our 
submissions. TC as to-irecognizeyconcretedy* iin emore’ than 
WOrGS ease .ssdigniby wand | worthesrof every person cand ‘to 
provide for equal rights and opportunities without discri- 
Mina twon sinatasl S. CONT banya tOsplawye and havingeias! 20S arm the 
creation of a climate of understanding and mutual respect 
LOtetne dignityeand worthaok each ‘person «so” that each per= 
Sone ecelseaepart Of vEhes Community «ands abientro ccontir1bute 
fully to the development and well-being of the community 


and the Province". 


Sue Presentilyes tne. CodéselbimitS sit sebiAtoy vat ous specifie 
discriminations: equal ~reatment:« both= with respect?” to 
services and facilities, contract, tenancy premises, wages, 
employment discriminations by ~trade unions, employers and 
Occupational associations, etc. Any new part would have 
Pomme ni uncNnewarear-Of Giscriminat Lons «basically, tos*race 
figdmereC hi GLOnmtanad ASlmibkar wermns,¢4 as) against) there wide 


wordings. 06,0t her, parts-of-the-.Code. 


4, WuDDLpw thea Umbrella provisions, Of thearhuman tRights 
Code, the province has legitimate and valid constitutional 
grounds for creating a civil remedy for persons and groups 


of persons who suffer and are presently exposed to hatred, 

























conkempt,.andr Vaxciouss discrimindkhions,. Which take. new iar boc 
Eromasughycontempt.s.. . The, Code. covers  bothat he. cy ie page Ii 
"Lig htsA» LaGualkewand,.celrgi0us.,, Opetahl VeLWiLC DL te Opt Ose 

Vince, Again. Jdacwould, ,~refer the, reader..to. Part [lL berein iE 
touching. GLE cb. t1ess and. the reasons ands JUSOlP read. iE 


set out therein. 





UE 
ae Lt goesuwithout savingiate this point, Chae ne vesiec 
influenced ,by,..and. generally, agree with, the position and I 
argument set, ul nS pes Cone = Report 5 abit Ol Welt pee ie a 
McA Lpine,..propesals, and would .have the government carefully , 
examine and review these proposals, It! 
GE The. Human Rights Commission approach appeals not only II 
because. it. most. Ghearly falle swibnin ~prOVInCLal lim 6 aioe I! 

| to 





tilone.-blt,. because , LtS -Genor sand »,uemmers (perbap sie peat 









accords with the nature of the evil to be remedied, which Le 










be sO tm mue he smmaysical blows out rather Pmne. Sout ber 










psyichier and «Spiritual nes, wiieh are no [ese trauma u Lc lt 















because relatively intangible. It seeks to heal wounds not | 


DY, + PUNE DVe wand Vind) chive” SancllonG oUt Ve sere ae leh 








and jconchliatione, In-thessSynons, Repo rt. ofe Lo7 0) “at pace | 





Lb eather. erating: 









Lf »bbeaue wis @oGatrecdom. for, the ~cOmmunLeEY co ln 
develop in harmony and peace, then there cannot 

be .secure ,freedom, for,.the individual who.lives | 
WoL UML Py cman te The Individual’ s Fignt eo, recaam It 






mist, .be, exercised un the ,context of his or ner 
responsibility to Che Community. 6b Weren ene oF | 
She ni Se A parts The. andividtialis squect for li 






— 
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Precaon, cannot fully, succeed 1f at is “accompa- 
nvecelbysasanawinditferencencor j/yhostibity. tow the 
freedom of others. Freedom requires a reasonable 
balance between the rights of the individual and 
Puem rights’ Of Society ... '*BUt human “rights 
legislation is concerned less with punishment 
than with attempting to win the offender to the 
community consensus. Consequently, art msy,.conci- 
Pragony sin 1ts thrust. Only when conciliation 
fails are Boards of Inquiry invoked which may 
Order any party who has contravened the Act to 
Coma nyanacetrornthing. -tahati,, ini the; opinian, of» the 
beavd, constitutes, full compliance. with such 
DEOVISILON Hands atosynectafy oany vy indury~.caused, .to 
any person or to make compensation therefor. 


In some cases, this procedure will suffice, without é@clat 
OnescOst to those involved. In the more obdurate cases, 
remedies already lie within the Act for certain specific 
discriminations. To meet our Submissions, the Act would 
have to be expanded or amended in two directions; firstly, 
Pcuuri ng. an the group aspect, and secondly, to introduce a 
Seeceion Or sections or a distinctly separate part (the 
better way) to define and determine the “hate” concept. 


Wersnall return to this latter position. 


Tae As them Law Reform Commission puts it at page 21/7 
VOruUnNG  olevon Class Actions, footnote 22, referring to the 
Bhadauria decision, “Laskin ‘C.J. Chief Justice of Canada, 
cited as one of the reasons for denying a civil cause of 
action based upon a breach of the Ontario Human Rights Code 
the fact that the Code contains its own investigatory and 
adjudicatory procedure for dealing with violations of the 


Code”. 

















Of “ course? it goes “almMoSt “Withouc sayings eice the 
Legislature could pass completely separate legislation 
either '"as” supplemental, +"or “ire If are he'rancee of 7 nbtine PCode 


PLOVISIONS, OLleas a UlSctrnct “COEEs 


Except” for’ the’ group “andt*hate + propagandas per Ss ee concepts, 
the machinery is already there: a! -conp Llagmtsa procedure 
Which allows presently two or more persons to be dealt 


with together: the investigation “to try “to efiect 4seruite-— 





request the “Minister to appoint’ as Board or “inure, 






alternatively a procedure LOL reconsideration under 

















Section 36: the Inquiry Hearing ‘and 10S) proviisione sana 












powers; an appeal from the decision orf Order” Of Vee car 








of InouULRrTY CO. YEne VDT Sstonal. seo. a prosecutorial 














procedure for certain “inti ringements and “abserace rons, 


ments. If there 1S no settlement, the Comnission may iF On 








under the fiat of the Attorney General, See" ra Iso} ore 






elaborate procedural steps in the Canada Human Rights Act. 









oe The writer knows of no way in which, Wwithour “rnvokwng 









criminal procedure “or polyvce powers of “arrest whic would 





be unconstitutional, the Commission or anyone else could 















enter preemptively, or “on Ene “Spor” recontend) wlth orycen— 






trol the dissemination of hate propaganda, and even then 


it would present grave questions of preemptive free speech. 










The hate-monger may ply his trade, except where he 1S 





already under a Cease and Desist Order or an injunction. 
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he Perhaps there should be in Ontario a Bill of Rights, 
as there’ is in Saskatchewan, but then again, the Charter 
probablyosurfiices. Om, aperhnapsaas "Bo luprotewronas, ;esuch 
ase thewwrong Of *ractal’ and) irelrgqious “discrimination, but 
whi s vawouldadys be; and? ‘become, na’ rsomewhat™ lengthy °:lust. 
Still, everyone knows almost inStinctively what injustice 


is -- few what justice is. 1 


10. Numerous other considerations would appiy to a revised 


Ontario Human Rights Code: 


iMeasonrease ror Class? ‘off hpersons"~ wouldy besadded? to § the 
Complaints and ;Initiatory*™ Section ‘and *wherever'ot herwise 
pertinent, aS in the Saskatchewan Human RightsS Code, or 
enempnrase,s a group °of ‘indi-viduads" *in’ the’ Canadian’ Human 


Rrgncs Act’: 


Weeawillerdiscussiithe “problem iiof © groups deé@signat yon’ for 


feorrrracation ini "Class “Achiongsand Wording",- Pairt Vi- 


iieacease’ sand Desist® «orders might**be -specificallytu sed 
Senccminjunceions are peculiar tos the courte s> Since ‘stich 


Orders” are’ -generally”’ recognized: in* a “wide range.-of pro- 


1 Edmond Cahn, The Sense of Injustice Indiana University 
Press, 1949, also 1964 





vinedal jhegiushbation;,s mycassumpt iionjovws that 4 they, would, we 


valid here. 


12) . Peo vasaon for injunction proceedings. , before the 


coulrts vmioht! besdmadese to, ginvesnpartheu lara ng teet hg gto. pane 


order. The present Western Guard case. will. determine to 


some extent the efficacy of such a proceeding. 


Loa) her Sec GON. ON, Gi Lands > f.1 VO LOUS. OVX Ais See Cure alien te 
in bad faith complaints (Section, Jona obi ahd. be ben ciicpoe i 
CLONS)\0f “COSES am that. context (USect ton od (06) vane woe 
retained, while thercostssectian would.require to,be,expane 
ded to include a discretionary award on an exemplary basis 
to the, vilified complainant. lin dO nas Suggest awards. oF 
damages, ij feaccdhe rn cpqenerads Of) pDUNEELVG.at. EARLS .E1MG .4.45 »soie 
route chosen here does not Jie in the courts and. although 


in.a sense “private” is under governmental auspices. 


Ve Possibly* mn; hatred cases ,;-sthhea frat of: the, responsi n).e 
Minister Shoulda be sought atte r sone Jegipl ain eee, Matiemre ma 
before |the ;Board.of.Inquiiszy step, in«.order to,.prevents abuse 
of process and» because«these matters .re of. salient, public 
interest and, import. Also, the Attorney General should be 
able to intervene in the proceedings by. .the presence oOf.a 
participating counsel and by providing, if requested, open 


hearing advice, 
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Meenink ot ths. invsthercclimate for. -contexitariof btwon cases 
which have caused me some misgivings as to the merits, the 
public cost, and the elaborateness of the hearing itself, 
and the evidence. utilized. The 'casess+ancilude ione Sin 


British Columbia, The Ukrainian Professional and Business 


ResocrauvLlon , of. eVancouver- evo Wil Liam eckonyk,, operating 


Wiinepe GeGanhi ch Sausage? Company: «Limited 9 (unréported,, B.C. 


Human Rights, .Commission,. 1982; the. Appeal,’?umreported, 
Bunton COLUTDITa _B.C.tS Ci. 198 3) and, he -cthenkcase being 
Bue wnacter “OL a-*+comp Taint: “bys'Bbarry Singer- against WN. 
vas heerandss Pennywise, 2 Foods. « Led. j}9oaeadecision vin 19.76 
Micky “quashed. by -the.)+Court 4Vof *Oueeh'’ ss. iBench in 
Saskaccnewan “in “[1977] .“644weWeaRe’ 694 so6n, \evidentiary 
grounds, and restored by the Saskatchewan’ ‘Court of Appeal 


LEOLeie ts: We WAR?" 499% 


Bonn ehad (tO. doO .wath. nanese the..former, .ay restaurant. and 
nOOdaconcession named =°Hunky’ Bildss"> theiolatbterjowa es- 
Router Cad led" Samool"s “Pepper Pee”, Im - the’ f.ormeinycase 
Giesrcharges,- ‘atter ‘iong! travailOwere., dismissed by “the 
SOnmiesotOn, which "“spokeé-"ah..téems sof sfan Mobajective or 
reasonable person test, as opposed to a merely subjective 


test regarding those feelings reactive to’ the sign; 


Preece cotonn U2.0f the» Code are wnotices,) SIGNS «.. sand 
Other similar representations" have been considerably 


re-worked in the 1981 Code but remain confined within the 






























the Ku 


Section 














Secondly, 


designated 


Klux 


heads’ of Part Dt sOfed sthhe # nC With 


Klan emergence in British Columbia. 


proposed section reads as follows: 


No» "person j;or’ persons, jacting: in concert 


shall communicate any statement, or disseni- 
hate yor) display any: notrce;,Ha.'sign,,ia «symbo.L, 
emblem, or other representation before the 
public, 


(a) 


This would 


12 


rendering the Section nugatory, 
of Rights and Freedoms would make 


above would be inserted as Section 12 (2). 


HhEe «AaGVeErStONn tCOnSSUBEERAGEIGY. LS. ;dLEect ly 







line with what the United 


that srs vidakely ribo: vexpos é)) @ Wperson orice 
class, of persons to RNatred, contempt (oF 
discrimination; s) ori, that. i4daiculesy. ae- 
Trtctles, or Gtherwise affronts the dignicy 
of ay.person or class of persons by reason 
of therrarace, -cellgton, cOLoulL, amcest, 
ex. place Wor <OnL Qin .40r 


that ,is! tbased-upon thes idea, poh pwracial 
Superiority, and ais "likely to “expose 4 
personicoryfehass «of jpensonsi to: shared) 
contempt. Or  aiscrimnacrvon,, Or (1 pater 
dicules, belwttles or otherwise. affironts 
che “Gianrcy™ of a= “person “or “clase (or 
persons, 


follow, .upon:)zhes present... Section. 12 


of expresiSion 4 ,.Or 7pophRiOons © wouldy~haive .jbhe *@ effect 




















Nations called for. 





Tt.,may be 


some 
fortitude may I refer to the wording proposed by John 
McAlpin enrat «page 4 61i-ofarhbs: ureports (2981). .arising outs.of 


The 


(Ls 


<2)" etic. eo would che. deleted..singey thes iproviuso 


that the previous section shall not interfere with freedom 


of 


and besides, the Charter 


it unnecessary, and the 


aa 













= 
<a 
fas) 






better to use the word "Supremacy" Since this would avoid 


pseudo-scientific defences or arguments on biological or 
anunropologicaliigrounds. Le ywould, curnishromappretextsario 


actual power relations, 


DGS Sew er*should noto-neglect’ a rangesof other suliterior,s,yet 
crucial problems of implementation. We are under a. regi- 
men of restraint in government and finances; and government 
GOste MEor Yadminrstratton ware .no&® Small .consideration: Lf 
the extant Human Rights Commission were deemed the 
preterablelirouve, Ue Swouldpuliniimy opinion; imeeti) anys such 
objections admirably. Purs Phy Aoi Oiwould . savers t hel. icomris 
muchwetimes -and!’* incalculable \ ‘effort, especially for, .érhe 
Judges Me who? “would! bét..obligedifpto » gov *throughs alo radical 
Beuralnang,to, adapt themselvyes.to the complexittresjnof a 
new class action regime, however the Law Reform Commission 
proposals were reformulated. Secondly, the apparatus is 
aureadysibasically .anioplaces and ceasilysiamenable -tbo this 
non-onerous extension. No major, Cr any, staff 
recruistment: “would ’ ber "required since’ the complaint swould; 
oer svadle come unythrough) interested or »offended groups ’by 
Way Of either representatives carrying their evidence with 
Baoan eerSO HENatynNOvy, Or plittle, tinvestigations”.. would, ..be 
necessary,’ ©nory added investigators’ needed. Nor would 
added Commissioners need to be hired. Dinendlygasen Ese 


Statistics and comments of the Class Action Report, there 


would not be what Ministers of Justice cry halloo about 















when any new legal move is mooted, that is, "a flood of 





ELitigatwon?.: IT: shall return'‘to this dire’ theme in. Part VI 
under "Group Actions". Fourthly,:2it .would be -relatively 
inexpensive for the parties and expeditious. Without the 
prior “investigations” ) ‘to. contend with, tne initial ocer. 
of’ the (Tribunal or Board ‘of Ingquiny)would fproceed) apace, 
nor would conSiderations of the size of the class, nor 
damages, nor costs, nor lofty legal competence be, except 
perhaps in very few .cases, trying or weighty consider- 
acloniss Fifthly, speed would, be. of the essence, . and 
unlike the courts, could be more readily accommodated to. 
Also the speed element could be quickened by requiring 
that the name of the printer, publisher or advertiser be 
placed on every poster, leaflet or brochure distributed,in 


the province. 


L7. ©\T£' prosecutorial iclauses.fwe're ‘added? to:-bhee legisia- 
tion in cases which were so notorious, or vicious on the 
evidence that it was thought that an action under quasi- 
criminal providence should be carried forward by the Crown, 
then, it should be: used but rarely, and only in extreme 


cases. ‘Such: provisions Ancthe present Code are never used, 








18.°-“A relatively simple, ‘infiormal, class actaon procedure 


has been worked out under t he regulations of the 





Saskatchewan Human Rights Code and these should be looked 


at. Nevertheless these provisions would require a tighten- 






















ing up, and a more definitive treatment of the multiple 


Sub-considerations and steps in that Code, informed and 
guided by whatever would be adaptable and applicable from 


Enevwoncario Class Act'ron’ Study. 


Pye Ceing a CiVril;” administrative, proceeding, evidence 
would "be "submitted'™on the balance of probabilities", not 
as in the Criminal Code. Certain onuses would have to be 
reverwseaq;s for example, the proof ‘of “matters of fact would 
have to be borne by the asserter of the fact, as would 
aSsereions Of Opinion. “The Tribunal, which must have 

Cuirecwtsot ting OLfICclals for~’such hearings, would aIso be 
better able in the relatively nonformal setting to weigh 
fhew gravity of the propaganda in arriving at a‘wise deci= 
sionvaror order’, No proof of "intent" would be invoked. 
The fact that the statement was on reasonable or other 
grounds belzeved to be’ true or of public interest, or that 
there was an imminent fear of violence Or Prev eiee 
insurrection or breach of the peace would no longer be a 
defence. The test of exposing others to hatred should be 
anemOooyect iver One*’and “the “norm should be “that of a 
reasonable man or woman, and further, I assume that the 
majority of Commissioners are even more reasonable than 


that. 


20. Varieties of redress might be considered; for in- 


Seance, sins France, the publication of an. apology or the 





decision itself in the newspaper designated by the com- 
plainant at the respondent's expense; the payment of some 
compensation into a charitable organization to be agreed 
upon by the parties, or if this iS impossible, designated 
by the Commissioners; an address to the Legislature to 
pronounce its condemnation of the practice; a requirement 
Of athe: nrespondent «to iweites tousthe victimes bit nore o 
numerouS; a withdrawal of the remarks; or as has been 
said, a Cease and Desist Order -- all measured by the 
seriousness of the matter, or what might be the most 


efficacious way to terminate the cancer. 


Zle, RProvision..should »ber made.-for, filings, hes. cdecesi on, 
Order or declaration of the Tribunal with a Superior Court, 
probably the Divisional Court, where, following the logic 


of the Canadian Human Rights Act, Section 14, it would ipso 


facto (or possibly -on. a..review of .that court). become jan 


order. of» that, court,),and) enforceable... in. thes normal sway 


upon its breach or its being ignored. 
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PART 6 


CLASS ACTIONS AND WORDING 


Seculone «Vol Group ACuTons 


im I do not pretend to have exhaustively worked over, or 
absorbed, the almost 1,000 pages of highly annotated analy- 
sis that the Law Reform Commission of Ontario has generous- 
ly donated to this demanding and deserving new area of the 
law -- that would take months, even were one able to do 
SO. Powever, "On frrsot= POOKIMIG “a Leer ve anto-sthis* pros a1 c 
Wonmerm,! 1° was’ taken. * aback “by ‘the»™absence of "the usual 
in-depth analysis in the case OL class or group 
Jeranacion;, “except” in 2-a “passing, Parge ly *descripty ve 
way. VetsOn secono =  BOougite (Ome practically *any. tought) 
DOtassO 2] the -comslderatrons in its “recommendations, which 
went ri O Les draft el covering Secure iey. law, 
saoreno1ders claims, =-mass aecidents,; consumer “and trade 
Deweiece sa ho wey, ronmetocal = aw, “do not’"and world not 
Spey wet pouu COnNSiderabie’ adaptatron to Tie civil Lregnhts 


gear of Ceramation (see volume “page 277, arso-213~226))*. 


rae Tie Creasoirs oil Vons by. the ‘conmissron run, "The par to 
Sena ct1Ons ites NOt Sso.much*in the. procedural difficuli- 
MeO class: actions, but an the fact that there is no 


PMiGtimOmeAaCtLOletOr. Glscrimination per se at common law" 























(221). Previously on the other hand, at page 219, speaking 
of the American experience in class suits, the text reads: 


"Generally speaking; civVil®miugnes clasS'actions 
have received particularly liberal treatment 
FLOMICONE! Courts’ This may be for two reasons: 
First, eourts recognize that: discrimination (16 
by Ort s tvery Natwre “ordinarily aepubbic or “olass” 
wrong, rather than a private wrong, and “class 
actions are perceived as an effective means of 
redressing inequalities in the treatment’ of 
NENOLEELES s dandy secondly, ph. civil yyriG At s G4 class 
actions are assumed to be easily manageable 
because they typically seek injunctive and 
declaratory relief. Class actions seeking only 
equitable remedies generally have not been viewed 
as burdensome or difficult to manage." 


on Let us look at the range of matters to be considered 
ip eslCn acre One: Various  ce@Trtcriication ests. on = fie 
inerits, on cost-benefit considerations, simply to get the 
action underway; numerosity requirements; “superioricuy” 
tests (volume 2, p. 374); the great variety of notices 
etc.; inclusions and rights. of exclusions ‘of members “of 
the class "and the terms. thereof, cne "communality" 
features and the “typicality”™ ones (not difficult probably, 


in defamation suits); affidavits; an intervention of the 


Attorney General; evidence; discoveries; interlocutory 


motions; limitation periods; appeals, and many more, and 


Within each “1s “to be found a, host of principle and: palicy 





considerations, No doubt witnout ~“Solomanic “ingenuity, 


such a ‘panoply could. be adapted “to “Give «Fidgntes ts 








defamation suits, Still, it would require some Stripping 
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| 
King i 


de 
an jl procedure than those proposed by the Commission. 


down and revision and a somewhat simpler, yet just, 


4, The three main benefits of such an action would be 


judicial economy, easier access to justice, and behaviour 


se) 
= 
'~ 


Moaltreaeron 46F ' het*defendahnt (Thi dl pot yi eri); 


have ssenrrtrcale relevance 0 tO “‘hihestaneas “in Ciwhiuchmwe” Vare 


interested. What would need to be done would be to insert 


specral *rilves “for° "class “proceedings 4.withim theo fuman 


Rights Code (as Saskatchewan has done and McAlpine has 


explored, Sit ted; and recommended) ?, but carefully 
resurveyed in Ontario by reference to the wisdom gained 
from the Law Reform proposals. 1s tdo’ “noe Scorsiide ri ’rt ‘my 
Job “to-attempt’ this major "task," ‘either’ in+substance or in 


detail: there a're™ many ‘able ‘people in’ the Minrstiry of the 


co 
= 
D 


Attorney General eager and anxious to do so. 


mh 


uy 5 As tro! the 4 loode tof titigathion ‘alegiment, the 


= 
La 
— 
ee 


conmirssion C(lbrde pep. MRP PPalez,s 192 andetables)mstates that 
the the benefits would outweigh the burdens and "that in most 
easesr the "benefits “in "terms of Judicial ‘economy '=— would 
rnaeced' =contrm bute” "tor Lredtcing® -the'9 courts! workload” and 
"would “De -sutricrentily Substantiral™t otoutweighmManyivaddi- 


tronat burdens” on” the® jJUdicvary ‘and "therefore ‘to justify 


1 See Regulations appended to Saskatchewan Human Rights 
Code. 





























the expense of providing any additional resources neces- 
sary to processpthese actionset y (lbiidst, yput 92) eamAcw page 
21) “the rreport)ngoes,»on: «i7£or ,example, | ite does not appear 
that class actions have "flooded" the courts or have 
resulted in a generalized pattern of "legalized 
blackmail"; nop cware). tbhebpmajoriey, Aof p.class actions 
"unmanageable", in terms of class size or demands on court 
time". Nevertheless, I believe that "Special" judges 
Should or would have to be assigned to class actions for 
reasons of the sort of “expertise" that would be needed to 


expedite them, at least, initially. 


CG. The Cohen Report at page 59 has this to Say: 


There is no longer any valid legal reason for 
continuing to exclude "groups" from the 
protection of the law. ; The present state of the 
rules® withs) respect tro —~gnoups » ise emere lyvamia 
reflection of the fact that our law developed in 
a more individualistic’ age. BUtwe Cherms 2th 
century has been marked by a growing sense of 
social inter-dependence, of the importance of 
group activity, and legal policy has already 
reflected this change of climate in many 
sectors. Most of the modern states have already 
expanded their legal systems to provide for 
group intimidation and defamation. 





or. Two .furthens point spqfixrstly,o Rule, 5 ,of athe, ~apresent 





Supreme Court of Ontario Rules of Practice does allow for 





a restrictive form of class action if the individuals are 





numerous, but not too numerous and if they have the "same 


interest". This would apply to defamation as to other 
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Suit Ss: Although the rule requires that a representative 
defendant be appointed or authorized by the court to defend 
the action on behalf of the defendant class, a representa- 
tive plaintiff need not be so designated, and in effect, 
is self-appointed with all the defects and difficulties 
this entails. In this, and in a hundred other ways, the 
need for reform in this area has become patent, whatever 


adjustments are made for actions framed in defamation. 


Secondly, mention should be made of the Quebec case of 


Ortenberg and Plamondon, (Rapports Judiciaires de Québec 


POLS Pes3S) where avitoet hactionwin sagroup" defamationrniwas 
recognized and damages awarded. The plaintiff was directly 
referred to in a lecture and was, out of 75 Jewish families 
then residing in Quebec City, clearly singled out and suf- 
fered affront. -/’Mro) Justice ;Cross isaid: 


I cannot agree that the respondent's utterances 
amount merely to a non-actionable denunciation 
OER Contiroversion of a race; iorireligionvat' Varge,. 
They were that and, as regards to the appellant, 
they were more. They were an invitation and in- 
citement to a boycott of the handful of Jewish 
traders in the City of Quebec. 


I, however, consider that it would be a mistake 
COmtest. the appellant's right, of recovery in his 
action byrrnives) applicab@eytoniys toe achions jwof 
defamation or libel. The’ declaration “im this 
case discloses a wider cause of action, namely 
that of an action in damages for words malicious- 
iv ivanoKren,;*csuchia “causesofscactronmvasc: Io find 
described in modern treatise as follows: 


Encyclopaedia of the Laws of England citing 


























Royal Baking Powder Company v. Wright Crosley 


and Company. 


But then subsequently the judge makes reference to the case 
applying OA thai le YolOSah ofriet hed Ci vine Code, if 4 -Gligun Later 
referencevwas thebi"ratao Mlofirtvhe) case, nthen ait spmpactisi mor 


at all on the common law. 


Sechronie2s On Words 


lnepolate@s, aibabs awhatryon dogmot sayvdvihagertooroticen a 
countis sin Shaws lor @ins ar aliaingswst atartonye Faw sis amnymcase, | 

although the ideological» intent is often hidden): even, from IE 
its devisors, nevertheless, one seeks aS poSitive and clear | 


an enunciation as .possibbe=—-spostrbiveveven twheny sayings no IE 






-- and aS simple as the subject matter permits. 





Two strands or viewpoints or approaches predominate in the 












area of hate law, -whichs,intersect ) and, ~to. ,be,,.adequate, 









| 
intertwine:s group intimidation» ands group; defiamation. THe | 








former connotes and recalls to some degree a criminal 





element;. theo insu rrecthromarl sore; Viol entys tehe Hokderm law of 





sedition, breaches of the peace and such like offences as 






Wood-Reuton, tit. 2nd, Words. Causing: —~ Damage, 2a ne 
Second Edition 828, 










abe] 
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not 


= 
= 
=> 
= 





the il 


rh 
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has been previously outlined, which are sanctioned on an 


individual basis, leaving aside "causing a disturbance" 
(Section 171 of the Criminal Code). Thel Jatter,/) 1. e. 
group defamation, has precisely as "group", been afforded 
InttaeFors no “protection™at: Taw,’ “ebt her “in tort = or “ander 
tne siibed *anad +s landers *ActY-or’ “ins *the ‘craminal® Taw- of 
defamatory libel. A number of individuals similarly 
def ined may sue under Rule Loe Gr“ epy defendants' 
Consolidation “under -the**Lbrbel* and Siander”’ Act~ (section 
bye eoectyon= 26/F -Of" the -Crimirnal ‘Code Soug@heyrre ‘appears 
insuecessfuliy, ‘to, rectify this’ *and yet may "with criminal 
Sance rons. Meant covd "SOU ner eCO "Orovide a Solueron sin tort, 


Die iat atcenipte Pres sinder ‘atdark cloud. 


The two languages differ. The former speaks of "incite- 
ments to acts of violence", threats, cauSing bodily harm, 
harassments and intimidations. The latter speaks; "to 'and 
Cee oleenrimi nar tOns > SOL JUStCLIEYING Of DELMLtting spe- 
Crit Fe OLecriMminattons, .advocating™ certain” superiorities, 
Stange rriag. | 1ipeining, “oelletli ng, “ridiculing, insulting, 
Weeee ying, Nolding up -Indivrduals or groups to derision: or 
CpLocuy “or =contempt. It discountenances individuals or 
associations whose aims or activities are against the idea 
of understanding among peoples as in West Germany; ‘or 
whoever abuseS or misuseS speech in deprecating the 
atonity and equal Stacus of iitdentifiaple oroups: Or 
promotes or fosters or affronts by publicly disseminating 


Sich Viciousness. 




























Many;»statutes encompass both; (dimensions, but psvhesesfare 
usually | SEromp.urLcaryv states!, Or are framed federally ill 
with criminal sanctions in mind; whereas an exquisite care ’ 
tO sAVOLds any, ».trespass. on tethes cra minadl«,powem musts be to 


exercised where a province under a Constitution such as 


ours seeks to redress the specifically civil wrong. | 


"Malice’. language isi-sometumes, used ikn).both areas and’ 1 
would tend. to.,aVvoid it... now-wouldwsuc.hia, fe tm asw iwWieknbly A) 
which caused so much soul and semantic searching in the 
Buzzanga case. Nor , should «the ,»term *likelihoodt.be. used ja 
-— »the » fa akelrhood...of. a nca ting, «0m k promoting shatuads ss fl 
since iti;tends, to,conf use.cand. muddle uphe wvssuesnandudinverts 
thew: jHdage wor icra bunds fEnomethe imanneipo1 nts Also, there it 
are. .betherswords, than\£ scuLnrilous?y asi: ound. anys com Ones 
of. thes:Criminal~—Codeeureier phngstoew Manrlhingenohsh weeccene i 


Matter, 









McAlpine's wording has already been brought forward. a 





His: far staground, » "act ronss orc communteations. tha tarcexpoger 4 





DeFSONy WHOL class: ... of personssqito hatred, contempt Or 7 















discrimination" may well »be:«sufficient. Perhaps a better a 


wording. might be, Bounds Ad one his .~secondwolausé we" Otemethat 





ridipoules, belittles op .obherwi senahironts*. PO 0) ah dk O 7 


See Page 78. 











nota guarreliawith,it,, in. that,1it pertains directly,to defa- 
Namron, —stlos, “such a LOrmulation as "“insuits, -chreats or 
subjeces,, bO, ridicule, (ory possibly) tderisionwior: noblogquy)" 
nig he poe etconst rvedwask more: precise, thoughsias VAristotle 
Ssardyaa,-"LOng-.time- ago; precision. goes with the, subject 
matter... "we, are «dealing, With.;the dignity,,of human beings, 


not amoebas, and to obtuse minds nothing will be adequate. 


A combination of several phraseologies in separate sub- 
sections might be feasible, or they may be fused into a 


sumgeies clause. “along 9 wrth” acutsuperiornty™ Cor — racial 


Supremacy" clause. EYGsuggest "Nexposes ni ==) PuUanasoan ex- 
ternal objective sense -- and "identifiable group" limits 
the scope and gives added definition to what we are 
talking about. If Such’ a phrase, as “concern and. respect 
fore tne dignity ~.., or equal dignity” of each “human, being 


was used, it would be to the betterment of any legislation. 


in’ this matter of vagueness or precision of language, the 
Department of Justice brief makes the following just 
remarks at page Jd: 


It is further Submitted that the language of the 
Statute is of the standard of precision that is 
that appropriate to the nature of the abuse of 
freedom of expression, the flexibility of human 
Sveeci, sana tne "public inte rest™= in’ @nni bi ting 
SECU Vilification: that the legislation: seeks. fo 


ras 
=» 








Pierce, | [heraprpiication of (Lhe staturory stan- 
Hards ts sin the hands of a tribunal and subyect 
tO sche ‘supervision of the courts, The language 


is of common understanding and is in terms that 
have been applied without apparent difficulty or 
ambiguity of the law of defamation. 

eve ST Chereisareiclimits ind / the tlengilvshn Slanguage 
with respect to being both specific and manage- 
ably brieft,-dnd?1t seems to us  thatealtnough the 
prohibitions may” not’ satisfy those~ who” ténd “on 
Linding fault at. any; *cost>© tt ney svare” set out an 
terms that “the ordinary person exercising "ordr= 
nary common sense can sufficiently understand 
and “conply“wreh;, without "sacrifice to- the pubpire 
interest. 


Whatever terminology may be thought best, it should be 
broad or narrow enough to catch the "Holocaust" Situation, 
the denial of which is currently a veiled way to attack the 
Jewish people. Toedeny the’ Holocall'st - ‘or *corelaim that Te 
1S an invention to obtain compensation fraudulently, seems 
tome agouble (Obscenity; 1t ws, wn et fect). to “condone sane 
very extermination of a people, and at the same time calum- 
niates them for denouncing it. In September 1979, the West 
German Federal Supreme Court ina civil injunction proceed- 
fing ruled that to deny the historical fact of the Holocaust 
was to attack the human dignity of Jewish people and that, 
"any attempt to - justi£yy! tov gloss"over orto “drspure™ tne 


facts of the "camp's or the’ ‘extermination, *was. tantamount ¢o6 


contempt for the dead, the Survivors, and all intended 


VLCHLMS. 





two £1 


l, 

pret} 
incite 
breacr 
betwee 


in our 


[ 
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Two final points: 


Le We need not avoid the word "incitement" which is 
pretty well neutral between usages; it may be, as well, 
incitement to discriminate, aS incitement to cause a 
breach Of the pedcery and «incitement to hatred hangs 
between the two. It would be a perfectly lIegitimate term 


in our context. 


a The class, classes, or identifiable groups sought to 
be protected under the legislation would be limited on the 
basils> of: colour, race,’ religion,’ ethnic origin or place of 


Origin, as in the British Columbia Act. 
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PART VII | 
FINAL REMARKS | 3 
know: \‘ihatvethisifitastbeensa. *“dliile remt" areporunon seubint ee | 
ions ranging’ Over, many isubyects Sand ‘much. material usually | 
noted! of “avonded “in. more “purely? fegal ’thankimar over Tl 
eptions of freedom, the rule of law and the centrality Bl 4 
Gialiley, over a Living doctrine of COMMUN y tesa carie. 
rass individualysmiaas beLrngoither ciruxt of. tthenmroplenr, [ 
ai psychological Ehesisgon ene TLOouveeio£y Nnaminedys tava) | 4 
NS» of “doctrinal rand ttechnyrcalyviegal provblene taut fene 
ssignnent would. bes totahly tdefierent cand suseless (wat nerr 
an orientation in greater depth than what normally satis- 
Eiés specwalivabrvonsMar convents ony, fE“wouldenet re ene rwree Tl 


have encompassed or focused the diverse considerations that 









into’*the. “understanding: ‘Vand Malley understanding: yoreaiip— 












ses! the “social)p oftiwhat tis) rnvolved in hhate (prepadanca. a 








our "NOL ON 10Of Of peedom *andwhatipwe’ mean (be Can 1 





instance, 









indi viduals *Preedomyp ) itso being eatilero iw nie aah ours ime 








soclalkl eontbext; ‘Ws ‘crucial tovlan Ya@pproacke Vio. he li) 












problems, Nevercmind-its Solution. bn short? the fs"ubiyect Te 












matter. elicits the treatment. This “does (not /tirean) thac, 





rejyection of the psychology would invalidate the a 















CAeLuS Ton: It does mean, however, that the adoption of 












notion of freedom i.e. as licence, would and does, by im 























definition, more or less, eviscerate from the very begin- (im 








peng, —whatcever May “be *-swomitted’*=rn*-terms “or” Tegal*’ or 


imstitutironal’ measures™of cure or ‘cont fol: 


TOSPUL het matter aiiiriftle dramatically: in another day, 
not beyond memory, a Sovereign was totally self-deterimin- 
Bap) Dy. Ohvinesitrignt: *he<could’ do; no "wrong; "he ‘could’ pretty 
well do whatever he desired without consulting his subjects 
Or anyone else and without any regard to what they thought 
Cte whats harms nemintlacted upon “them. Hetwas” "free™s" That 
day, except in about one-half of the modern’ world, Is ‘gone; 
Die ne -altonomous, atomic individual tdday” pretends “to 
replace him. Inta ‘sense,iieve'rys person Gis’ aking Jor queen; 
but not in that sense, rather in the sense of an equal 
concern and respect. From an atomic, we have moved to the 
molecular’ society and. hopefully not as a mere collectivity 
Guemass,;: DUC rather Vas ‘Cravning =n’ tand’*a~ preparation’ For 
community. Tier flaw? WerPpae” Ya" VehveEele Ano” Pranisporw.wus 
mieLe, so. ‘a’. Sense! Uof man ~ intrinsic “1nterdependence’ “and 


human solidarity. 


Weuldumor Oedoese law kii- Sa > civil “Paw? *di rected” "to" the 
infioicion and control of group’ defamation Nelp ws” do ‘so? 
Perlain.yeiaw wild) not and cannot stamp out human “hate, “or 
even externalized hatred, which advocates injurious 
acerons -adainst indiViduals or groups’ on’ religious or 


racial, Lines. Seri. ett Would “DUD iCall y: stLlgmatnze 1 


For what it is and it is ultimately a desire for the death 























Off ,hhe obie'r. Legislation would lend a sense of Support 
from the commun#rty 4ton Bhose whet are, Ese tarcetscnlalic sa © fl 
least, modify, indeed, substantially lessen, the inception 


i | 
and spread of, the, cancer, | 


Anyone with.any, sense knows that you cannot legislate love, 
except perhaps, we should remember that the prime Christian 
commandment or law (and the legal-moral precepts of other 
civilizations) is, that we loved God andMthat Chat Wo ves sn. 
demonst rated’ in. our, relations with our neighbours, AnNGr 4 

would argue that the. law, in whe absence Vin “a> pluralescenre 

SOC hCG wor any other COCad © Coe Tie of reference and 1, 
aubnorr ty, can..andsidoes “~setr no rms J Tora behav vous, “wine 


AG. Dyna shacgen CL. ECacno lic: [ 






When we were children growing up in a seemingly more i1n- 











nocent world than the we’ ‘agsed’ toypoehant: "“SETcks 





Dresenr, 












and, Stones. may. break inv, bones, .but. names will never. fume 









me." With a little added knowledge of pyschodogy. and, the 








experience “or a” ‘gqteat -deal’*or “Arstory 4 we Piave “sored, 








learned ethats ust the Vonnestte si ssi nae cage. SELCKS.. anid ' 












stones. mayrin clrcumstances mean, very’ litele but words may 





lacerate “a. human being. Ae Neate cand rsadiy: there are 








words schati will break your’ heart. Nor must we forget that 








certain. groups’ of peoole /living ipeacefully among us and 














carrying. the burdens. of ~socrety as’ /gallantiy as “nost. of 





US, Nhaye -for ‘centurres been, victimized by western land 











other societies and that we encounter here, in our country 


and province, now, residues and more than residues, and a 
recall of that so-called civilized savagery. We hopefully 
here, now, have advanced beyond such barbarisms on the 
pPayoneaL vand (Speculative levels; why not “on that sof the 
Potlie sti asjal crassaprejudice, inj const ructiion,of daw to 
hold, as so many even cultivated people seem to do, that 
ave OUGhE) not hor cannotistouch prhe spirit, We are not 


Kantians. 


At a time when the whole international community has lifted 
into consciousness; -andvintoolbaw; this tpreviiously dargely 
ignored area of human relations, we, too are called to 
patoirocipatep;veto. ycomevatonaterms: sandiusaddressiw the4 issue 
squarely. ME. GhUSCIicerTaldlisoin ainkecent. decision «GE« the 
Saskatchewan Court of Appeal in Glendinning v. Scowby et 
timvdos yer Unreported): nas this “Lo say: 


in emy woplanion, st hisiquesta dni «cannot «be answered 
WEhenout reterence to ‘the institutronal setting 
of the” Commissiony land iBoards iofibinquary }iconsta — 
tuted thereunder. In more recent times, there 
has ' been fa marked: shiftocin!. emphasis 71ito | human 
rights, net. only at the provincial -and national 
level but also at the international level. AS a 
Starting point, I would make passing reference 
tou thes tinternational sicCovenant. of; :-Cavid. and 
VOlLC Lon ew aotie ana: the ‘Optional “Protocol to 
the International Covenant", which was adopted 
by the unanimous assembly of 16 December 1966. 


And at page 1l he states that: 


im inys opinion, the Code, when looked at as a 
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whole reflects, the, publig ts Growing Tt 
human rights, 


And Gyéet 9in conVersamionss,! and ‘*bivtefiis,s-and an OUR preset we 


encounter numerous and not unintelligent resistences. 


Some say! ovt' os /simp lyi not! necessary,71 4 hat® there existe 10 
clear and immediate danger;’or, 1f we are not to®wait: upon 

Crips ts Poonditionse;, Chat tpteohageobeen and Js Denia? (cur 7 i 
ciently contained without the interferences or = coereions ji) 
of the “laws -some Say, it would be Tuli tes sSone, ei es 

would be counter-productive; still others, that the means i 
being ‘considered are misconceived sand» that) education jor 


counter-canmpatgns wouldabetterssuffece, tWeleljia nasagree, TL 





as this whole document hais consistenthby argqued,: and;on;aat 










leaSt) 9 @s OSE rong>osand: good i ygreunds! J6nG,., better] tones7e —-— 









given the vision). 








There’ arent hose “who! "hold ‘thaw ronily! anyrao whangevyoranheart on 




















the- pant of Vindpyiduadlso separadel wdimesrmuhe keys C6nracism, 


(andsthalf oor smaybemalloiof i thes ibibsyerh mankand) ~arand that 








outs ofS sucihhV 7GOnVvers tare sn he Sstrvetuvak changesein Tine im 





would necessarily rise. On the other hand, some ‘contend 












(andssdooaMm efonensoiw themsnevbat (hinconsciors, sapartrally ia 












non=-intentional and impersonal “prejudices are Nistorically (0) 
‘ 


rooted and built: into many of”° our modes ‘of behaviour ane 











Cle icomularoOns. ixCluding’ in, efrect large numbers’ of 
iene i Ov melt Zens. a rome Tuli parbrecipat Lon: jin!) the bit} 
HHOmMgoOdsS 1 Of SOCTEeLY . Here, a change Tn structure. (Law) 
VOM encom wrung, abouk, re-enforce 'Oormeooperate ‘with a 
Ciengemormneat@.. ney go together: hardy nearts seem often 
LOmCOmWwisaha nat) heads, and soft heartsywith soft ones: (but 
Gen, sooo, we encounter hard hearts with. soft heads. What 
VM eeoo dl waromeoOt ow hnearts wirilt Sharda heads, 2 1f tnrs. ise 0 
become a more human world. Wewoeannot swank .for changes! of 
ieart =—S usually they’ take time and often’ much pain), and 


genera livertehe law hasia wonderful effects on the head. 

















